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questions presented 

In the opinion of the appellant, the following questions are 
presented: 

(1) Whether the District Court’s final order granting peti¬ 
tioner-appellee’s petition for writ of habeas corpus and un¬ 
conditionally releasing him from appellant’s custody has 
mooted the instant case when reversal by this court on appeal 
will make lawful appellant’s resumption of custody of peti¬ 
tioner-appellee? 

(2) WTiether the District Court erred in voiding petitioner- 
appellee’s commitment by the Juvenile Court to the National 
Training School for Boys upon proceedings under the Juvenile 
Court Act of the District of Columbia for the reason that 
allegedly such proceedings had violated the fifth and sixth 
amendments to the Constitution in that the Juvenile Court 
had not advised petitioner-appellee that he was entitled to 
assistance of counsel during such proceedings? 

to 
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jurisdictional statement 

This is an appeal from a final order of the United States Dis¬ 
trict Court for the District of Columbia granting petitioner- 
appellee’s petition for writ of habeas corpus and discharging 
him from the custody of appellant (J. A. 57). Petitioner-ap¬ 
pellee invoked the jurisdiction of the District Court under 
28 U. S. C. § 2241 (1952). This court has jurisdiction of this 
appeal under 28 U. S. C. § 1291 (1952). 

STATEMENT OF THE CASE 

A. Proceedings before the Juvenile Court. 

On April 3, 1953, petitioner-appellee, hereinafter referred to 
as appellee, then 16 years old, 1 appeared before the Juvenile 


1 Appellee’s date of birth was listed on the petitions filed in the Juvenile 
Court as April 27, 1936 (J. A. 41, 43. 46, 49). Such date of birth was con¬ 
firmed by appellee’s own testimony at the bearing upon his petition for writ 
of habeas corpus (J. A.59). Therefore, appellee was 16 years old at the time 
he appeared in the Juvenile Court, was 19 years old at the time of his hear¬ 
ing in the District Court, is 20 years old at the time of the filing of this brief, 
and will not become 21 years old until April 27,19.')7. 


( 1 ) 


Court of the District of Columbia, hereinafter referred to as 
the Juvenile Court, in the company of "his mother (J. A. 39, 42, 
44). Their appearance was in answer to a summons issued by 
such court as a result of three petitions filed 2 alleging that ap¬ 
pellee was within the court's jurisdiction because he had taken, 
without right, property belonging to three different persons and 
on two occasions had used automobiles without permission 
of their owners (J. A. 40. 42-43. 45). Appellee acknowledged 
such allegations but the final disposition of the three petitions 3 
was continued (J. A. 39. 42, 44). On April 10. 1953. appellee 
was again summoned and appeared with his mother before the 
Juvenile Court upon a petition (numbered 15-558-J) charging 
that he had used an automobile without the permission of its 
owner (J. A. 47.48). After a hearing before the Juvenile Court 
he was found to be involved (J. A. 47), and disposition of all 
four petitions was made. Appellee was committed to the 
National Training School for Boys, hereinafter referred to as 
the School, for a period of his minority (J. A. 41.44.47,49-50). 

Appellee and appellee’s mother testified in the habeas cor¬ 
pus proceeding concerning the Juvenile Court hearing as 
follows. Appellee, who had been confined in the Receiving 
Home for three months prior to appearing in the Juvenile 
Court with his mother (J. A. 60). estimated that the hear¬ 
ing before the Juvenile Court judge took about 10 or 15 min¬ 
utes (J. A. 63). The judge did not speak until after Mrs. 
Bridges, his social worker, “read a bunch of papers.” What 
Mrs. Bridges had said he could not exactly recall (J. A. 
61). Appellee was asked before the judge if he had been 
involved in the taking of the car and he told them “yes” (J. A. 
61, 65). Appellee had no lawyer (J. A. 63). As to whether 
appellee had asked if he could have a lawyer, the following col¬ 
loquy took place between appellee and his counsel (J. A. 
62-63): 

* The procedure followed in bringing: an alleged juvenile law violator be¬ 
fore the Juvenile Court is set forth in detail by D. C. Code, Title 11, §§ 
908-910 (1951). 

1 Such i>etitions. which were a part of the Juvenile Court’s records and 
which have been made a part of the record on appeal in the instant case, are 
numbered 15-53.W, 15-540-J, and 15-545-J. 


3 


“Q. Now, son, did you ask whether you could have a 
lawyer? 

A. Well, I asked one of the men that was bringing me 
over if—what was going to happen—and I told him—he 
said there was nothing to worry about, that they was all 
planning on sending me to North Dakota with my 
brother, and he said Mrs. Bridges was taking care of 
everything. 

Q. Well, did you at any time ask whether you could 
have a lawyer, sir? 

A. I asked if I would have one—I mean if they 
would— 

Q. Well, who did you ask, sir? 

A. I don’t know his name. He was driving the truck 
that brought me over. 

Q. Did you ask anybody in Juvenile Court? Did you 
ask anyone in Juvenile Court whether you could have a 
lawyer? 

A. Well, I asked this man. I don’t know whether it 
was on the way over or in Juvenile Court. He was a 
marshal or someone. 

Q. Well, did you at any time waive your right to a 
lawyer? 

Mrs. Frank. I object to that question. Your Honor. 

; The Court. I think that is a legal matter. 

Mr. Laughlin. I think, Your Honor—I don’t think 
such a question was asked, because I think some¬ 
thing— 

The Court. It would be a conclusion, wouldn’t it? 

Mr. Laughlin. Well, I assume it would be. Unless 
Mrs. Frank rebuts that, it will be assumed that there 
was no lawyer and that he didn’t waive. 

The Court. I don’t think there is any question he had 
no lawyer.” 

Appellee’s mother testified that she had been in the Juvenile 
! Court with appellee several times, but she remembered no one 
time except the hearing which resulted in her son’s being sent 
away (J. A. 67, 68, 73). Appellee and appellee’s mother were 
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taken into the court room where several other boys, being held 
at the same time for other offenses, were grouped together. 
The judge asked her if she had anything to say when it came 
time for her son’s matter to come up. The judge then asked 
appellee a few questions, none of which appellee’s mother re¬ 
membered and which were “just in a general way in connection 
with all of these things that these boys were charged with” 
(J. A. 68). Nothing was said by the judge to either appellee or 
appellee’s mother about a lawyer. Mrs. Bridges, the social 
worker, and appellee’s mother had worked out a plan, which 
was recommended to the judge, whereby appellee would be put 
on probation and sent to live with his brother in North Dakota. 
Appellee’s mother had borrowed money and bought heavy 
clothing for appellee to make the trip. Appellee’s mother 
testified that Mrs. Bridges had had good hopes of appellee 
being placed on probation and had made arrangements with 
a man in North Dakota to act as parole officer for appellee 
(J. A. 69). The following colloquy then took place between 
appellee’s counsel and appellee’s mother (J. A. 69-70): 

“Q. Mrs. Poff, at any time anything came up in con¬ 
versation with anyone was anything said about a lawyer 
at any time? 

A. No, sir. As I said, we had quite intimated [sic] 
conversations with Miss Bridges every week, and I asked 
her if she thought I should get a lawyer, and she said, 
“Well, I don’t really think it is necessary because I be¬ 
lieve there is a good chance of him getting probation.” 

Q. Would you have hired a lawyer? 

A. I certainly would have, just as I have done this 
time. But by the time I knew that it was necessary, 
it was too late because the judge said the National Train- 
i ing School, and there was nobody to say—there was not 
another word said about the case in any way.” 

The Juvenile Court judge stated to appellee's mother that 
the proper place for appellee was the School in view of the 
fact that he had gotten into trouble so soon after being released 
from public welfare (J. A. 70). Appellee was taken to the 
School, after commitment on April 10, 1953, by the Juvenile 
Court, and stayed there five months (J. A. 63). He was then 


5 


transferred to the Natural Bridge Camp, upon the recommen¬ 
dation of his parole officer, and stayed there for 19 months. 
From there, he was released on parole, after appearing before 
a representative of the parole board, and returned home on 
November 3, 1954 (J. A. 63-64). Subsequently, appellee was 
arrested and charged on an information filed in the Municipal 
Court, Criminal Division, with the crime of petty larceny 
w'hich information was “nol prossed” (J. A. 37, 64). Appellee 
was in difficulty in the Spring of 1955 on a charge lodged against 
him in Maryland upon which he spent time in the Prince 
Georges County jail (J. A. 37, 71, 72). The United States 
Board of Parole, Youth Division, issued a parole violator’s war¬ 
rant for appellee’s retaking for certain parole violations, which 
included his arrest and incarceration in Maryland. The war¬ 
rant was served upon appellee on May 12,1955, at which time 
appellant took appellee into custody (J. A. 36. 37). Appellee 
was in appellant's custody only for a day, after which he was 
released on bond (J. A. 37, 65). 

B. Appellee’s petition for habeas corpus. 

On May 12, 1955, appellee filed a petition for writ of habeas 
corpus naming as respondent the United States Marshal for 
the District of Columbia. In such petition, appellee alleged 
that he was unlawfully in the respondent's custody, as a result 
of the issuance of a warrant charging appellee with violation 
of his parole from his 1953 commitment by the Juvenile Court, 
because such commitment was void for the reason that he 
had had no counsel or had the Juvenile Court inquired whether 
he had desired counsel (J. A. 33,34). Appellee further alleged 
that habeas corpus was his only available remedy since the 
time for filing a motion in the Juvenile Court had expired and 
since the parole violator’s warrant was beyond the Juvenile 
Court’s control. Appellee prayed that he be released from 
custody (J. A. 35). The United States Attorney answered for 
respondent and moved to dismiss (J. A. 38). After a hearing, 
the District Court granted the petition for writ of habeas corpus 
and ordered appellee discharged from custody (J. A. 57). 

In a memorandum opinion filed October 20, 1955, and re¬ 
ported at 135 F. Supp 224 (D C. D. C. 1955), the District Court, 
while recognizing that the Juvenile Court is not a criminal 


court and that its adjudication is not a conviction but is made 
upon the status of a juvenile in the nature of a guardianship 
imposed by the state as parens patriae to provide that guidance 
and care ordinarily furnished by parents, concluded that the 
Juvenile Court’s ultimate function is to determine the inno¬ 
cence or guilt of a juvenile in order to decide whether he is 
delinquent (J. A. 52. 55). Prior to enactment of the Juvenile 
Court Act of the District of Columbia, the court noted, a 
juvenile was subject to the same punishment for an offense 
as an adult, and, therefore, was entitled to the same consti¬ 
tutional guarantees and safeguards. When that legislation was 
enacted, the court believed, it was not intended to diminish 
the juvenile’s safeguards by barring him from the protection 
of the Constitution, but it was to increase his safeguards by 
forbidding the stigma of crime to attach (J. A. 52, 56). The 
court was of opinion that the Congress could never have de¬ 
prived a juvenile of his constitutional rights and that, until the 
contrary was stated by the court of appeals, the sixth amend¬ 
ment to the Constitution was available to appellee and the 
relief sought should be granted (J. A. 53, 56). The court 
concluded (J. A. 55): 

“I hold only that where the child commits an act, 
which act if committed by an adult w'ould constitute 
a crime, then due process in the Juvenile Court requires 
that the child be advised that he is entitled to effective 
assistance of counsel, and this is so even though the 
Juvenile Court in making disposition of delinquent chil¬ 
dren is not a criminal court. 

In other words, in the District of Columbia, where 
the charge in the Juvenile Court is one of crime which, 
because of charitable considerations for the welfare of 
the child, is called “Juvenile delinquency,” then it must 
be surrounded by the guarantees and limits of the 
Federal Constitution.” 

A timely appeal was noted (J. A. 57-58). 

STATEMENT OF POINT 

The District Court erred in holding that constitutional safe¬ 
guards guaranteed a criminal defendant accused of a crime and 
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subject to punishment by imprisonment are required in and 
applicable to those proceedings brought in the Juvenile Court 
pursuant to the Juvenile Court Act. 

STATUTE INVOLVED 

The pertinent portions of the Juvenile Court Act of the Dis¬ 
trict of Columbia of 1938, ch. 309, 52 Stat. 596-605, D. C. Code 
Title 11, § 902-942 (1951) are as follows: 

§ 11-902. Purpose and basic aims. 

The purpose of this chapter is to secure for each child 
under its jurisdiction such care and guidance, preferably 
in his own home, as will serve the child's welfare and 
the best interests of the state; to conserve and strengthen 
the child’s family ties whenever possible, removing him 
from the custody of his parents only when his welfare or 
the safety and protection of the public cannot be ade¬ 
quately safeguarded without such removal; and. when 
such child is removed from his own family, to secure for 
him custody, care, and discipline as nearly as possible 
equivalent to that which should have been given by his 
parents. 

§ 11-906. Application of chapter and definitions. 

(a) This chapter shall apply to any person under the 
age of 18 years— 

(1) Who has violated any law; or who has violated 
any ordinance or regulation of the District of Columbia; 
or 

(2) Who is habitually beyond the control of his par¬ 
ent, custodian, or guardian; or 

(3) Who is habitually truant from school or home; 
or 

(4) Who habitually so deports himself as to injure or 
endanger himself or the morals or safety of himself or 
others; or 

(5) Who is abandoned by his parent, guardian, or 
custodian; 

* * # * • 

(b) When used in this chapter— 
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(1) The words “the court” mean the juvenile court 
of the District of Columbia; 

(2) The word “judge” means the judge of the juvenile 
court; 

(3) The word “child” means a person under the age of 
18 years; 


§ 11-907. Jurisdiction'—original and exclusive. 

1. Children .—Except as herein otherwise provided, 
the court shall have original and exclusive jurisdiction 
of all cases and in proceedings: 

(a) Concerning any child coming within the terms 
and provisions of this chapter. 

(b) Concerning any person under 21 years of age 
charged with having violated any law, or violated any 
ordinance or regulation of the District of Columbia, 
prior to having become IS years of age, subject to ap¬ 
propriate statutes of limitations. 

* * « # * 

When jurisdiction shall have been obtained by the 
court in the case of any child, such child shall continue 
under the jurisdiction of the court until he becomes 21 
years of age unless discharged prior thereto: Provided, 
however, That nothing herein contained shall affect the 
jurisdiction of other courts over offenses committed by 
such child after he reaches the age of 18. 

***** 

§ 11-914. Waiver of jurisdiction in case of felony— 

TRANSFER OF CASE. 

If a child sixteen years of age or older is charged with 
an offense which would amount to a felony in the case 
of an adult, or. any child charged with an offense which 
if committed by an adult is punishable by death or life 
imprisonment, the judge may, after full investigation, 
waive jurisdiction and order such child held for trial 
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under the regular procedure of the court which would 
have jurisdiction of such offense if committed by an 
adult; or such other court may exercise the powers 
conferred upon the juvenile court in this Act in con¬ 
ducting and disposing of such cases. 

§ 11-915. Hearing and commitment. 

The court may conduct the hearing in an informal 
manner, and may adjourn the hearing from time to time. 
In the hearing of any case the general public shall be 
excluded and only such persons as have a direct interest 
in the case and their representatives admitted except 
that the Judge, by rule of court or special order, may 
admit such other persons as he deems to have a legiti¬ 
mate interest in the case of the work of the court. All 
cases involving children may be heard separately and 
apart from the trial of cases against adults. 

The court shall hear and determine all cases of chil¬ 
dren without a jury unless a jury be demanded by the 
child, his parent, or guardian or the court. 

If the court shall find that the child comes within 
the provisions of this chapter, it may by order duly 
entered proceed as follows: 

(1) Place the child on probation or under supervision 
in his own home or in the custody of a relative or other 
fit person, upon such terms as the court shall determine. 

(2) Commit the child to the Board of Public Welfare: 
or the National Training School for Boys if in need of 
such care as is given in such schools; or to a qualified 
suitable private institution or agency willing and able to 
assume the education, care, and maintenance of such 
child without expense to the public. 

(3) Make such further disposition of the child as may 
be provided by law and as the court may deem to be 
best for the best interests of the child: Provided , That 
nothing herein shall be construed as authorizing the 
removal of the child from the custody of his parents 
unless his welfare and the safety and protection of the 



public cannot be adequately safeguarded without such 
removal. 


* * « * • 

Xo adjudication upon the status of any child in the 
jurisdiction of the court shall operate to impose any 
of the civil disabilities ordinarily imposed by conviction, 
nor shall any child be deemed a criminal by reason of 
such adjudication, nor shall such adjudication be deemed 
a conviction of a crime, nor shall any child be charged 
' with or convicted of a crime in any court, except as pro¬ 
vided in section 11-194. The disposition of a child or 
any evidence given in the court shall not be admissible 
as evidence against the child in any case or proceeding 
in any other court, nor shall such disposition, or evidence 
or adjudication operate to disqualify a child in any future 
civil-service examination, appointment, or application 
for public service under either the Government of the 
United States or of the District of Columbia. 

§ 11-916. Modification of judgment. 

An order of commitment or probation made by the 
court in the case of a child shall be subject to modifi¬ 
cation or revocation from time to time. 


SUMMARY OF ARGUMENT 

1. Although appellee’s petition for writ of habeas corpus was 
granted and appellee was unconditionally released from ap¬ 
pellant’s custody by order of the District Court, this court has 
jurisdiction to hear and decide the instant appeal on its merits. 
The opinion rendered and order issued by this court will directly 
affect the parties to this appeal for the reason that affirmance 
makes appellee’s release final and unconditional but reversal 
makes lawful appellant’s resumption of custody of appellee. 

2. Proceedings in the Juvenile Court pursuant to the Juve¬ 
nile Court Act were not intended to and do not constitute a 
criminal prosecution. The objective of the Juvenile Court Act 
was to remove juveniles altogether from the area of criminal 
law and criminal procedure and to establish an informal proce¬ 
dure—proceedings in the Juvenile Court—by means of which 
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the varying problems of juveniles could be solved in their best 
interests and in the best interests of the community. Conse¬ 
quently, rights guaranteed one accused of crime under the sixth 
amendment were not applicable to proceedings concerning ap¬ 
pellee in the Juvenile Court in the instant case. Such pro¬ 
ceedings were in strict compliance with the Juvenile Court Act 
and therefore afforded appellee due process of law. The record 
reveals that appellee was not denied by the Juvenile Court 
the right to assistance of counsel. Rather, the record reveals 
that appellee's mother, who accompanied appellee at all of 
his appearances in the Juvenile Court, was able to retain coun¬ 
sel for appellee but chose not to do so. The District Court's 
holding in the instant case that the fifth and sixth amendments 
require the Juvenile Court to apprise a juvenile of his right to 
assistance of counsel is identical to a contention recently made 
to and rejected by this court in the Shioutakon case. 

ARGUMENT 

I 

The Instant Case Is Not Moot Despite the Fact That Appellee 
Has Been Released from Appellant’s Custody by Order of 
the District Court Because Affirmance on Appeal Makes His 
Release Final But Reversal Makes Lawful the Resumption 
of Custody by Appellant. 

It .may be urged that this case has become moot since 
appellee’s original commitment by the Juvenile Court has been 
held void and he has been unconditionally released from the 
custody of appellant and is free to come and go as he pleases. 
In Eagles v. Samvels, 329 U. S. 304, 306-308 (1946), the 
Supreme Court had occasion to hold that the petitioner’s un¬ 
conditional release from custody pursuant to the granting of his 
petition for a writ of hapeas corpus did not moot the case and 
prevent its being heard on appeal. In that case, the petitioner 
claimed exemption from the Selective Training and Service Act 
of 1940, as amended, as a ministerial student. His claim for 
exemption was denied, he was classified 1-A and he was in¬ 
ducted into the Army. Petitioner filed in the district court a 
petititon for writ of habeas corpus seeking release from military 
custody on the ground that his 1-A classification was unlawful. 
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The district court ordered petitioner’s writ dismissed, but the 
court of appeals reversed and remanded the case with directions 
to discharge petitioner from military custody. Petitioner was 
released unconditionally. Certiorari was granted. Mr. Jus¬ 
tice Douglas, speaking for an unanimous Court in disposing of 
petitioner’s contention that the case presented no existing con¬ 
troversy and therefore was moot, said (at 307-308): 

“If the custody or restraint of liberty is terminated 
! without use of the writ, the case is finished. Different 
considerations are brought into play if custody is ended 
through the writ itself * * * Though the writ has been 
granted and the prisoner released, the appellate court 
by what it does is not rendering an opinion and issuing 
an order which cannot affect the litigants in the case 
before it * * * Affirmance makes the prisoner’s release 
final and unconditional. Reversal undoes what the 
habeas corpus court did and makes lawful a resumption 
of the custody.” 

See also Eagles v. Horowitz , 329 U. S. 317,318 (1946); Leonard 
v. Rodda, 5 App. D. C. 256 (1896); Palmer v. Thompson , 20 
App. D. C. 273 (1902). Consequently, this court has jurisdic¬ 
tion to hear and decide the instant appeal on its merits. 

II 

The District Court Erred in Holding That Appellee’s Commit¬ 
ment by the Juvenile Court to the School Violated the Fifth 
and Sixth Amendments Because Such Commitment Was 
Upon Proceedings Which Did Not Constitute a Criminal 
Prosecution and Which Were in Strict Compliance with the 
Juvenile Court Act So as to Afford Appellee Due Process of 
Law. 

A. The District Court’s Opinion. 

The District Court, while professing to recognize that the 
Juvenile Court is not a criminal court, that its procedures are 
noncriminal in character and that its adjudication of delin¬ 
quency is not a conviction for crime, concluded that “where the 
charge in the Juvenile Court is one of crime * * * then it must 
be surrounded by the guarantees and limits of the Federal Con¬ 
stitution” (J. A. 55). Thus the Court’s opinion appears on its 
face to be self-contradictory, for if the proceedings in Juve- 
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nile Court do not constitute a criminal prosecution, as the court 
purported to acknowledge, constitutional safeguards guaran¬ 
teed a defendant charged with commission of a crime in regular 
criminal proceedings cannot be applicable to or required in 
such Juvenile Court proceedings. It is difficult to ascertain 
from a reading of the memorandum opinion filed by the District 
Court which of the rights thought by the court to be guaranteed 
to appellee by the Constitution was violated in the instant pro¬ 
ceedings before the Juvenile Court—proceedings, incidentally, 
which were in strict compliance with the provisions of the appli¬ 
cable statute, the Juvenile Court Act itself. Appellee alleged 
in his petition for writ of habeas corpus only that his commit¬ 
ment by the Juvenile Court to the School had been unlawful, 
and therefore void, because no counsel had been appointed for 
him nor had inquiry been made by the Juvenile Court as to 
whether he wanted counsel (J. A. 34). The Court, in granting 
the relief sought was of opinion that the protection of the sixth 
amendment was available to appellee (J. A. 56). The Court, 
elsewhere, however, stated (J. A. 55): 

“I hold only that where the child commits an act, 
which act if committed by ail adult would constitute 
a crime, then due process in the Juvenile Court requires 
that the child be advised that he is entitled to the effec¬ 
tive assistance of counsel, and this is so even though 
the Juvenile Court in making dispositions of delinquent 
children is not a criminal court.’* 

Assuming from the above that the court believed that the 
Juvenile Court’s failure to advise appellee of his rights to coun¬ 
sel violated both the fifth and sixth amendments, it is clear 
that the court had lost sight of the nature and purpose of the 
Juvenile Court Act and the proceedings conducted thereunder 
and that the court’s granting of appellee’s petition for writ of 
habeas corpus was error. 

B. The Sixth Amendment. 

The sixth amendment provides in pertinent part: “In all 
criminal prosecutions, the accused shall enjoy the right * # • 
to have the assistance of counsel for his defense.” In Johnson 
v. Zerbst, 304 U. S. 458 (1938), the Supreme Court held that 
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compliance with the sixth amendment required the trial court 
to advise a defendant in a criminal case of his right to assist¬ 
ance of counsel and to make certain that a waiver of such 
right by the accused is competent and intelligent. However, 
it is abundantly clear both from the Juvenile Court Act itself, 
and the decided cases in this and other jurisdictions, that pro¬ 
ceedings in the Juvenile Court are not criminal prosecutions 
within the meaning of the sixth amendment and that, there¬ 
fore, the District Court erred in concluding the sixth amend¬ 
ment applied to Juvenile Court proceedings. Such an erroneous 
conclusion, it appears, was based upon the reasoning that since 
prior to the enactment of the Juvenile Court Act a juvenile 
was subject to the same punishment as an adult and conse¬ 
quently entitled to the same constitutional guarantees and 
safeguards, subsequent to the Juvenile Court legislation he 
still retained all of the procedural guarantees associated with 
adult criminal trials, and, therefore, the only possible reason 
for enactment of the Juvenile Court Act was to afford the juve¬ 
nile further safeguards in addition to those he already had 
had as a criminal defendant (J. A. 52). An examination of 
both the plain language of that Act and its legislative history 
demonstrates, however, that Congress intended to grant juve¬ 
niles something more beneficial than the mere “forbidding [of] 
the stigma of the word ‘crime’ to be attached to a person under 
the age of eighteen years” (J. A. 56). The Juvenile Court Act 
was much more far-reaching, for, by it, Congress enacted into 
law the enlightened view that minors be relieved from being 
the subject of criminal prosecution in any sense of that term. 

The Act recognizes that there are many types of conduct 
which, if engaged in by a child, can be detrimental to his wel¬ 
fare and the safety of the public. Involvement in such types 
of conduct is not necessarily the “fault” of the child, but may 
be, and frequently is, brought about by influences acting upon 
the child over which he has no control and which are not of 
his making. Realizing that if a child’s parents give him the 
care, guidance, training and discipline he needs, he will not 
ordinarily engage in the types of conduct set forth in the 
statute, Congress provided for a proceeding whereby the com¬ 
munity, acting through the Juvenile Court, assumes the guar- 
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dianship of the child as parens patriae for the child’s own 
welfare and for the safety and protection of the public, in those 
instances where the conduct of the child clearly shows that he 
is not receiving proper parental care. The Act specifically 
provides that in instances where it becomes necessary to remove 
a child from the custody of his parents the court shall provide 
for him “custody, care, and discipline as nearly as possible 
equivalent to that which should have been given by his par¬ 
ents.” (Section 11-902, D. C. Code 1951.) The Act further 
specifically provides that, except in appropriate cases where 
the Juvenile Court expressly waives jurisdiction to another 
court, no person under 18 shall “be charged with or convicted 
of a crime in any court.” (Section 11—915, D. C. Code 1951.) 
The Act also provides that no adjudication upon the status of 
any juvenile by the Juvenile Court shall be deemed a convic¬ 
tion nor shall any juvenile be deemed a criminal by reason 
of such adjudication. Further, no adjudication shall “operate 
to impose any of the civil disabilities ordinarily imposed by 
conviction.” (Section 11—915, D. C. Code 1951.) In short. 
Congress had provided by the Act that a juvenile could no 
longer be subjected to criminal prosecution, proceedings, con¬ 
viction or punishment. 

Contrary to what the District Court concluded. Congress, by 
the Juvenile Court Act, removed juveniles altogether from the 
area of criminal law. except only as provided for in Section 
11-914, D. C. Code 1951. The legislative history of the Act 
confirms the Congressional intent expressed by the words of 
the Act to cease treating juvenile delinquency cases as regular 
criminal cases and to commence treating them as special prob¬ 
lem cases. The spirit of the proposed legislation was one of 
protection and welfare rather than punishment and retribution. 
An effort was made to remove every aspect of the criminal trial 
from the Juvenile Court proceedings and make them as in¬ 
formal as possible. See H. Rep. No. 177, 75th Congress, 1st 
Sess (1937); S. Rep. No. 530, 75th Congress, 1st Sess. (1937); 
81 Cong. Rec. 1004 (1937). The Juvenile Court Act 
sought to get away from rigid court procedures, and especially 
criminal procedures, and establish a procedure and an at- 
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mosphere of informality in handling cases involving juveniles. 
If the sixth amendment requirement of counsel were to be re¬ 
garded as essential to Juvenile Court proceedings, then why 
should not the requirements of a speedy and public trial, con¬ 
frontation with witnesses against the juvenile, and compulsory 
process for obtaining witnesses in his favor be likewise essen¬ 
tial? If the decision by the court in the instant case were thus 
carried to its logical conclusion the result would be exactly 
what this type of social legislation sought to abolish—applica¬ 
tion of the traditional, and inflexible, criminal procedures to 
juveniles. Furthermore, the District Court, as noted above, 
was of opinion that where the charge in the Juvenile Court was 
one of crime, or “juvenile delinquency.” then constitutional 
guarantees are required in any further proceedings. But the 
provisions of the Juvenile Court Act extend not only to those 
who have violated the law. but also to the truant, the aban¬ 
doned. and the neglected juvenile. (Section 11-906, D. C. Code 
1951.) The court, by its decision, would distinguish between 
proceedings for and treatment of the juvenile law violators and 
the truant, abandoned and neglected juveniles. This singling 
out of juveniles who have violated laws and establishing 
unique and distinctive procedures for them alone would also be 
contrary to the purpose of the Juvenile Court Act which sought 
to avoid emphasis on offenses and prosecutions. 

The principle that juveniles who run afoul of the law are 
not to be dealt with as criminals but shall have their problems 
considered in Juvenile Court proceedings aimed at protecting 
their best interests has long been recognized in this jurisdiction. 
Thus, in Thomas v. United States (1941), 74 App. D. C. 167, 
169,170,121F. 2d 905, a question before this court was whether 
a witness, to affect her credibility, could be interrogated about 
her juvenile court “record' 7 growing of a complaint of larceny. 
This court, in deciding that she could not, said (at 169-170): 

“[The Juvenile Court] must proceed, not to a deter¬ 
mination of guilt or innocence, but to ‘an adjudication 
upon the status’ of the child. Its procedure in making 
that adjudication is noncriminal in character. Conse¬ 
quently, such an adjudication # * * is in no sense the 
counterpart of a conviction in a criminal court; * # 
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***** 

The fundamental philosophy of the juvenile court laws 
is that a delinquent child is to be considered and treated 
not as criminal but as a person requiring care, edu¬ 
cation, and protection. He is not thought of as ‘a bad 
man who should be punished, but as an erring or sick 
child who needs help.’ Thus, the primary function of 
juvenile courts, properly considered, is not conviction or 
punishment for crime, but crime prevention and delin¬ 
quency rehabilitation.” [Footnotes omitted.] 

In White v. Reid, 125 F. Supp. 647 (D. C. D. C. 1954) a boy. 
who had been committed by the Juvenile Court to the School 
but was then detained in the District of Columbia Jail, sought 
his release by habeas corpus alleging that (1) when committed 
by the Juvenile Court the rights guaranteed to him by the fifth 
and sixth amendments to the Constitution had been violated, 
and (2) that his detention in the District of Columbia Jail was 
illegal. Chief Judge Law’s, holding the boy’s commitment to 
the School to be lawful, said (at 649): 

“The gravamen of petitioner’s suit is that he was de¬ 
nied Constitutional rights in the proceedings and com¬ 
mitment of August 15, 1952, in that he w’as deprived of 
his liberty without due process of law and without pre¬ 
sentment or indictment by a grand jury, contrary to the 
fifth amendment, and that he was not granted the right 
to public trial by jury, confronted with the witnesses 
against him, or accorded the right to compulsory process 
for obtaining witnesses in his favor or the right to as¬ 
sistance of counsel for his defense, in violation of the 
sixth amendment. 

Proceedings against juveniles brought in the Juvenile 
Court are not criminal and penal in character, but are 
an adjudication upon the status of a child in the nature 
of a guardianship imposed by the state as parens patriae 
to provide the care and guidance that under normal 
circumstances would be furnished by the natural 
parents. * # * 

Constitutional safeguards guaranteed one accused of 
crime therefore are not applicable. The proceedings in 
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respect of petitioner having been in compliance with 
statutory requirements, there was no denial of due proc¬ 
ess of law. * * *” 

And see also White v. Reid, 126 F. Supp. 867 D. C. D. C. (1954). 

Nearly every jurisdiction in the United States now has a law 
with provisions substantially similar to the Juvenile Court Act. 
Proceedings in accordance with these laws have almost uni¬ 
versally been held to be constitutional. In the words of Justice 
Merrill of the Supreme Judicial Court of Maine in Wade v. 
Warden of State Prison , 145 Me. 120, 73 A. 2d 128, 138, 139 
(1950): 

“Juvenile delinquency, as the term is used in its broad¬ 
est sense, including crimes committed by juveniles, is 
one of the crying evils of the day and as such presents a 
challenge which must be met. 

One of the methods devised and employed to meet the 
challenge of this evil is special treatment of juvenile of¬ 
fenders. Instead of treating them as criminals, the State 
as parens patriae takes them into protective custody and 
seeks to cure their criminal tendencies and rehabilitate 
them, to the end that they may become the good citizens 
of tomorrow. To enable it, so far as possible, to reach 
this desired end, exclusive original jurisdiction is con¬ 
ferred upon the municipal courts of this State over cer¬ 
tain offenses committed by juveniles under the age of 
seventeen years, (at 136) * * * The creation of juve¬ 
nile courts and the special treatment of juveniles in a 
manner unknown to the common law has been of grad¬ 
ual development. As stated in the Twelfth Edition of 
Wharton’s Criminal Law published in 1932, Vol. 1, page 
485: 

‘These courts have not come quietly into existence 
without strong opposition both from criminally inclined 
juveniles and from that class of ‘Conservative’ lawyers 
whose footsteps are guided entirely by the light of 
the past, by the glimmer of the dying torch of the 
Dark Ages, who are guided by ‘precedent’ rather than 
by principle, and are ever found planted in the pathway 
of civic advancement. But these laws have, in the 
main, been upheld; and where not upheld, it was due to 


19 


defect in drafting the act, and not to the fact that the 
principle upon which such courts rest is disapproved’ " 
(at 138-139). 

A boy who had been committed by a juvenile court of Ohio 
to the Boys’ Industrial School sought his release by habeas 
corpus. In denying the writ, the court, in Ex parte Januszew- 
ski, 196 Fed. 123 (C. C. Ohio 1911) said: 

“Under the statute, which applies to all delinquents 
of the prescribed age, incorrigibility is but one of many 
forms of delinquency. The affidavit under which the 
petitioner was arrested charges that he is a delinquent 
person because he is incorrigible, in that he shot another 
with intent to kill. He was heard on that charge. He 
was not charged with, or tried for, or convicted of. or 
imprisoned for, the crime of shooting with intent to 
kill * * * (at 126). 

It is urged that the Juvenile Act is unconstitutional 
in that petitioner was denied a trial by jury. * * # The 
argument is unsound because it rests on the fallacy that 
the petitioner was tried for a crime * * (at 129). 

In re Holmes, 379 Pa. 599,109 A. 2d 523 (1954), cert, denied , 
348 U. S. 973, was a case in which a boy appealed his commit¬ 
ment by the juvenile court. The Supreme Court of Pennsyl¬ 
vania, in upholding the judgment and commitment, stated (at 
525): 

“The proceedings in such a court [a Juvenile Court] 
are not in the nature of a criminal trial but constitute 
merely a civil inquiry or action looking to the treat¬ 
ment, reformation, and rehabilitation of a minor child. 

I Their purpose is not penal but protective—aimed to 

check juvenile delinquency and to throw around a child, 
just starting, perhaps, on an evil course and deprived 
of proper parental care, the strong arm of the State 
acting as parens patriae. The State is not seeking to 
punish an offender but to salvage a boy who may be 
i in danger of becoming one, and to safeguard his adoles¬ 

cent life. Even though the child’s delinquency may 
result from the commission of a criminal act the State 
extends to such a child the same care and training as to 
one merely neglected, destitute or physically handi- 
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capped. No suggestion or taint of criminality attaches 
to any finding of delinquency by a Juvenile Court. 
* * * One of the principal contentions made by appel¬ 
lant is that he was improperly compelled to answer a 
question, the answer to which involved self-incrimina¬ 
tion, * # *. Article I, Section 9, of the Constitution, 
P. S., provides that ‘In all criminal prosecutions the 
accused # # * cannot be compelled to give evidence 
against himself/ But since, as pointed out, Juvenile 
Courts are not criminal courts, the constitutional rights 
of persons accused of crime are not applicable to chil¬ 
dren brought before them. # * *” 

The Supreme Court of Louisiana, in In re Tillotson, 225 La. 
573, 73 So. 2d 466 (1954), in affirming the judgment of com¬ 
mitment of a young girl by the juvenile court on a petition 
alleging her conduct and environment was such that she was 
in need of the protection of the court, said (at 468): 

“Finally, counsel maintains that the court erred in rul¬ 
ing that the child was in need of its protection on her 
uncorroborated statement to the police. It is asserted 
that, since proceedings of this sort in the Juvenile Court 
are quasi criminal in their nature, it was error for the 
court to accept the unsupported statement of confession 
of the young girl to the police without other proof of the 
corpus delicti. 

There is no substance in the proposition. This is not 
a criminal proceeding and the rules pertaining to such 
trials are wholly without application.” 

In Akers v. State, 114 Ind. App. 195, 51 N. E. 2d 91 (1943), a 
fifteen-year-old boy was committed to the Indiana Boys School 
by the juvenile court on a petition alleging that he had used 
an automobile without the permission of the owner. The Ap¬ 
pellate Court of Indiana, en banc, in affirming the judgment of 
the juvenile court, said (at 94): 

“By the very terms of the Act itself, hearings or trials, 
whether before court or jury, are informal and no child 
is to be deemed a criminal by reason of any adjudication 
of delinquency. The law provides a wide range of cor- 
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rective remedies in the selection of which the court may 
consider the child’s parentage and surroundings, the con¬ 
ditions existing in his home, his associates, habits, school 
record and anything that will throw light upon his life 
and character. Proceedings against him in the juvenile 
court are in no sense criminal prosecutions and the strict 
rules of criminal procedure are not applicable. The 
constitutional rights of a person charged with crime are 
not his because he is not so charged and does not pay 
the penalty exacted by the statute which he violates.” 

A young Missouri girl was found to be delinquent by the 
Juvenile Court and committed to the House of Good Shepherd. 
She sought her release by habeas corpus alleging, inter alia, 
that she had not been accorded the rights guaranteed her by 
the fourteenth amendment to the Constitution. In remand¬ 
ing the petitioner, the court, in Ex parte Naccarat, 32S Mo. 722, 
41 S. W. 2d 176 (1931), said (at 178): 

“* * # it should be remembered that a proceeding 
against a child alleged to be delinquent is an exercise of 
the state’s power, as parens patriae, for the reformation 
of the child, and not for the punishment of the child, 
as in a criminal proceeding, and that the constitutional 
guaranties respecting a defendant in a criminal case do 
not apply in a delinquency case.” 

An analysis of the authorities upon which the court below' 
relied will clearly show the fallacy of its position. In support 
of its unique decision, the court cites Dendy v. Wilson, 142 
Tex. 460,179 S. W. 2d 269 (1944) and In re Contreras, 109 Cal. 
App. 2d 787, 241 P. 2d 631 (1952), neither of which dealt 
directly writh the right to counsel in a juvenile court proceeding 
nor turned upon that proposition. In the Dendy case, the Su¬ 
preme Court of Texas held that a child could not, in a juvenile 
court proceeding, be compelled to answer questions w’hich might 
incriminate him. The reason for the holding, however, wras 
not that the juvenile court proceeding was criminal in nature, 
but that, by statute, the jurisdiction of the juvenile court over 
children was governed by the age of the child at the time of 
trial and that, therefore, if for some reason, such as a reversal 
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on appeal and remand for new trial, the hearing in the child's 
case should be delayed until after he had reached the prescribed 
age, he could be tried for a crime in an adult court, and the 
statutory provision against the use of evidence given before a 
juvenile court or in any other court did not afford him sufficient 
immunity. Obviously, this case lends no support to the court’s 
position. 

The decision of the intermediate appellate court, in In re 
Contreras, while containing, by way of dicta, certain sweep¬ 
ing statements regarding the nature of juvenile court pro¬ 
ceedings wholly at variance with decisions of this court, like¬ 
wise lends no direct support to the court's position. In this 
case, a boy was alleged to have joined in an assault upon another 
with a deadly weapon. He at all times emphatically denied 
the allegation. A hearing was held before the juvenile court, 
and. although he was found to have done the act alleged, 
the record was completely devoid of any evidence to support 
the finding. The holding of the appellate court was that due 
process of law required the finding of the juvenile court to be 
based on some probative evidence. Clearly, the holding was 
correct, but it had no bearing on the issue before the District 
Court in the instant case. It is well to note that in the Con¬ 
treras case the court made specific mention that the boy was 
not represented by counsel but the court made no suggestion 
that this fact deprived him of any constitutional right. 

The following statement from the decision of the Supreme 
Court of Missouri, in banc, in State v. Buckner , 300 Mo. 359, 
254 S. W. 179, 1S0-1S2 (1923), in upholding the constitution¬ 
ality of a proceeding incident to a statute similar to our Juvenile 
Court Act, is sufficient to show the error of the decision of the 
court in the instant case: 

“The second contention is that the proceeding is one 
for the punishment of crime, and that the act is invalid 
because it denies relator the protection of certain con¬ 
stitutional provisions applicable to trials for crime. 
There is language in the act that gives color to the view 
that it authorizes trial and punishment for crime. It 
is obvious that a child on trial for crime with a view 
to his conviction and punishment for the crime itself, as 
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such, is entitled to invoke all the constitutional provi¬ 
sions applicable in such a situation. If he is old enough 
to be tried and punished for crime, he cannot be denied 
constitutional rights as a defendant in a criminal case 
because he has not attained a particular age. [Cases 
cited.] 

The act has another aspect in which it is not affected 
by this rule. Its principal, if not sole, purpose is not 
trial and punishment for crime, but the protection and 
support of neglected children and the reformation of 
delinquent children. It is well settled that in the cases 
of delinquent children the state has the power in proper 
circumstances to take over their custody in order to 
insure their security, training, and reformation. [Cases 
cited.] (at ISO) * * * 

A proceeding under the act, the aim of which, as in 
this case, is the exertion of the states power, parens 
patriae, for the reformation of a child and not for his 
punishment under the criminal law, is not a criminal 
case, and the constitutional guaranties respecting de¬ 
fendants in criminal cases do not apply. This is obvi¬ 
ously true and is the rule of the decisions. [Many cases 
cited.] In this case the alleged criminal act of relator 
is not set up as a charge of crime and a predicate of 
punishment under the criminal law but merely as the 
thing which brings relator within the definition of “de¬ 
linquent children” in the act, and shows he is within 
the class over which the state is authorized to exert its 
power of quasi parental control. [Cases cited.] (at 
181) * * * 

* * * If the act permits the trial and punishment of 
children for crimes they may commit, the trial must be 
conducted and punishment inflicted with due regard to 
the Constitution. It is not to be assumed the court 
would proceed otherwise. In this case no such trial is 
contemplated in the proceeding which has been in¬ 
stituted. Under the statutes relator is a delinquent 
child if he has committed rape. The charge is that he 
is a delinquent child, and the proof of it is alleged to be 
that he is guilty of rape. It is not sought to punish him 
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as a rapist, but to reform him from his state of delin¬ 
quency. (at 182) * * * 

In summary, the right to counsel guaranteed a criminal de¬ 
fendant under the sixth amendment was not available to ap¬ 
pellee because he was at no time charged with the commission 
of a crime and the proceedings in which he participated before 
the Juvenile Court did not, and indeed could not under the 
Juvenile Court Act, constitute a criminal prosecution. The 
sixth amendment specifically applies to criminal prosecutions 
and by no stretch of the imagination, the District Court’s 
opinion notwithstanding, can this proceeding be deemed a crim¬ 
inal prosecution. 

C. The Fifth Amendment. 

The District Court, as stated above, also held that “due 
process in the Juvenile Court requires that the child be advised 
that he is entitled to the effective assistance of counsel” (J. A. 
55). Again, however, the court has failed to take cognizance 
of the Juvenile Court Act. Of course, the fact that proceedings 
before the Juvenile Court are not criminal proceedings does not 
mean that appellee was not entitled to due process of law, but 
Congress has already stated what must be done in Juvenile 
Court proceedings to constitute due process. The applicable 
procedures for disposing of cases of juvenile delinquency are 
set forth with exactness and detail in the Juvenile Court Act. 
At no time has it been suggested that the proceedings con¬ 
cerning appellee in the Juvenile Court violated in any way 
the provisions of the Juvenile Court Act. Such proceedings 
were properly instituted in the Juvenile Court by the filing 
of petitions alleging that appellee had violated laws and that 
he was therefore within the jurisdiction of the Juvenile Court 
(J. A. 40,42-43.45). Summonses were issued to the interested 
parties, appellee and his mother, and they appeared for a hear¬ 
ing (J. A. 47). A social worker attached to the Juvenile Court, 
who had had a number of conversations with appellee’s mother 
and had therefore acquired a real familiarity with appelee’s 
case (J. A. 69). made recommendations to the Juvenile Court 
and made certain statements at the hearing (J. A. 61). 
Both appellee and his mother were specifically and individually 
afforded opportunity to speak before the Juvenile Court dis- 
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posed finally of appellee’s case (J. A. 68). In essence, due 
process means according to law and, in the instant case, the 
proceedings before the Juvenile Court scrupulously adhered 
to law—the Juvenile Court Act—and the hearing was upon 
the facts of record eminently fair. 

In short, appellee was afforded due process and the District 
Court clearly erred in holding that he had been denied due 
process of law. Appellant’s position that the proceedings in 
April, 1953, concerning appellee in the Juvenile Court, which 
culminated in his commitment to the School, were in strict 
compliance with the Juvenile Court Act and therefore afforded 
appellee due process is in no way affected by the decision of 
this court in Shioutakon v. District of Columbia, No. 12785 
(decided May 17, 1956). This court interpreted the Juvenile 
Court Act as requiring the Juvenile Court to advise each 
juvenile of his right to counsel and to ascertain that any waiver 
of such right is intelligent and competent This holding was 
expressly prospective and consequently the Act, as it was 
interpreted and applied in 1953, did not require that appellee 
be advised of his right to counsel. 

It was suggested during the appeal in Shioutakon v. District 
of Columbia, No. 12785 (decided May 17, 1956), that depor¬ 
tation proceedings, while not criminal in nature, do involve a 
potential loss of liberty and are thus analagous to juvenile de¬ 
linquency proceedings. It has been urged that since courts 
have sometimes recognized a right to counsel as an essential 
element of due process in deportation hearings, similarly such 
right should be essential to due process in Juvenile Court 
proceedings. However, the character of a deportation 
hearing differs radically from that of Juvenile Court proceed¬ 
ings. The former is quasi-judicial, emphasizing formal pro¬ 
cedures of an adversary nature. The latter is investigative, 
emphasizing informal procedures of a nonadversary nature. 
The function of the Juvenile Court judge, who might equally 
well be titled “welfare officer” or “parens patriae,” is to deter¬ 
mine by personal observation of the juvenile and his family 
and by study of his personal history what his needs are and 
how best to meet such needs while simultaneously considering 
the interests of the community. Proceedings in the Juvenile 


Court are simply not analagous to deportation proceedings and, 
consequently, an element essential to due process in the one 
is not necessarily essential to due process in the other. 

In the instant case, while the record shows that appellee did 
not have counsel in the proceedings in the Juvenile Court, it 
also shows that at no time was appellee denied by the Juvenile 
Court, or any of its officers, the right to be represented by coun¬ 
sel. It may be fairly concluded from the testimony by appel¬ 
lee’s mother at the hearing on appellee’s petition for wTit of 
habeas corpus that she, who had been in the Juvenile Court on 
several different occasions (J. A. 67, 6S, 73), knew of her right 
to obtain counsel to represent her son and that she, who had 
borrowed funds to finance his proposed trip to North Dakota, 
had the means to retain counsel to represent her son—appellee. 
Indeed, she testified that she would have hired a lawyer but for 
her belief that it would be unncessary in view of the likelihood 
of the judge’s accepting the probationary plan recommended by 
the attendant social worker (J. A. 69). The fact that appel¬ 
lee’s mother was disappointed in her effort to obtain probation 
for her son after she had chosen not to retain counsel for her 
son, of course, cannot support a subsequent complaint by ap¬ 
pellee that he was denied due process of the Juvenile Court. 
What Mr. Justice Douglas said in another case involving a 
petition for writ of habeas corpus seems applicable in the in¬ 
stant case. In Eagles v. Samuels, supra, at 315, he stated: 
“The function of habeas corpus is not to correct a practice but 
only to ascertain whether the procedure complained of has re¬ 
sulted in an unlawful detention. It is the impact of the pro¬ 
cedure on the person seeking the writ that is crucial. What¬ 
ever potentialities of abuse a particular procedure maij have, 
the case is at an end if the challenged proceeding cannot be said 
to have been so corrupted to have made it unfair ” [Emphasis 
supplied.] In the instant case, the particular proceeding in 
the Juvenile Court challenged by appellee was upon the record 
in no way unfair and consequently the court erred in granting 
appellees petition for writ of habeas corpus upon the ground 
that he had been denied due process in such proceeding. 
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D. The Shioutakon Case. 

In Shioutakon v. District of Columbia, No. 12785 (decided 
May 17, 1956), a 15-year-old juvenile was committed by the 
Juvenile Court to the School upon proceedings pursuant to the 
Juvenile Court Act. He had neither been represented by coun¬ 
sel at the hearing nor advised that he might be represented by 
counsel, and, about three months after commitment, he ap¬ 
peared by counsel and moved to vacate and set aside the Juve¬ 
nile Court’s judgment on the ground that he had been deprived 
of his constitutional right to counsel. Denial of this motion 
was appealed to the Municipal Court of Appeals which af¬ 
firmed. Shioutakon v. District of Columbia, 114 A. 2d 896 
(Mun. Ct. App. 1955). This court granted a petition for al¬ 
lowance of an appeal. Contentions that the juvenile had a 
right to counsel under the fifth and sixth amendments were 
vigorously urged upon this court. (See brief filed in this 
court in No. 12785.) This court held: 

“Our concern for the fair administration of jus¬ 
tice * * * impels us to hold that, in this and in simi¬ 
lar cases in the future * * *, the juvenile must be ad¬ 
vised that he has a right to engage counsel or to have 
counsel named on his own behalf * * * And, where 
that right exists, the court must be assured that any 
waiver of it is intelligent and competent * * *” (Slip 
opinion, p. 7). [Footnotes omitted.] 

Significantly, this court bottomed its holding upon its interpre¬ 
tation of the Juvenile Court Act and not upon constitutional 
considerations (Slip opinion, p. 5, fn. 18). 4 Thus, Shioutakon , 
far from lending support to the decision of the court below in 
the instant case that rights guaranteed a criminal defendant 

4 It may be noted that both prior to and subsequent to the decision by 
this Court in Shioutakon, the District Court has rendered decisions holding 
that a juvenile has a constitutional right to assistance of counsel in the 
Juvenile Court, thereby following the ruling by the court below in the 
instant case. See Abbey v. Reid, Habeas Corpus, No. 84-55; Woodward v. 
Reid. Habeas Corpus No. 66-56. The decisions rendered there are in total 
conflict with White v. Reid, 125 F. Supp. 547 (D. C. D. C. 1954). 
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under the fifth and sixth amendments are required to be ob¬ 
served in Juvenile Court proceedings, actually stands for the 
contrary. In short, this court has rejected the same conten¬ 
tion that a juvenile has a constitutional right to counsel in the 
Juvenile Court which the District Court adopted as the basis 
for its ruling in the instant case. It would be illogical and un¬ 
warranted to assume that this court, having rejected in Shiour 
takon the argument that a juvenile has a constitutional right 
to counsel but rather having held that in Shioutaken and future 
cases the Juvenile Court must advise a juvenile of his right to 
counsel upon the basis of the language of the Juvenile Court 
Act, would now hold that all juveniles were entitled to be ad¬ 
vised of their right to counsel upon the basis of the fifth and 
sixth amendments to the Constitution, whether their appear¬ 
ance in Juvenile Court was before or after Shioutakon. This 
court could hardly have meant the specific prospectivity direc¬ 
tive in Shioutakon to stand only until another pr e-Shzoutakon 
case came along, but the District Court’s holding in the in¬ 
stant case is supportable only upon the basis of such an absurd 
view of this court’s opinion in Shioutakon. Undoubtedly, this 
court, in expressly making its holding in Shioutakon prospec¬ 
tive in application, well realized the serious practical conse¬ 
quences that would have resulted had it held that juveniles 
have a constitutional right to assistance of counsel in the Juve¬ 
nile Court. Such consequences—the necessary release of per¬ 
haps all of the almost four hundred juveniles residing at the 
School and the almost four hundred juveniles committed to 
the care of the Department of Public Welfare—would have 
been extremely serious not only to the community but also 
to the juveniles themselves and their families. 

CONCLUSION 

The right to counsel guaranteed a defendant by the sixth 
amendment in a criminal prosecution is not applicable to pro¬ 
ceedings in the Juvenile Court in the instant case. Such pro¬ 
ceedings met due process requirements for they were in strict 
compliance with the applicable statute—the Juvenile Court 
Act. This court has already held in the Shioutakon case con¬ 
trary to the District Court’s ruling in the instant case. 
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Wherefore, it is respectfully submitted that the order of the 
District Court granting the writ of habeas corpus and ordering 
appellee's release from custody be reversed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Kitty Frank, 

John W. Kern, III 

' Assistant United States Attorneys. 
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United States District Court for the District of Columbia 

Habeas Corpus No. 29-55 

John Lawrence Poff 
vs. 

Carlton G. Beall 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the United States District Court 
for the District of Columbia, at the City of Washington, in 
said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
case, to wit: 

Filed May 12,1955, Harry M. Hull, clerk. 

In the United States District Court for the District of Columbia 


Habeas Corpus No. 29-55 
In re: John Lawrence Poff. 

PETITION FOR WRIT OF HABEAS CORPUS 

The petitioner John Lawrence Poff says unto the Court the 
following: 

1. Petitioner is a citizen of the United States, nineteen years 
of age and is unlawfully confined within the jurisdiction of 
this Court by Carlton G. Beall, United States Marshal. The 
grounds of the unlawful detention are as follows: 

Petitioner was on April 10, 1953, when he was sixteen years 
of age, a juvenile, sentenced during the period of his minority 

(33) 
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to a correctional institution. The charge was unauthorized 
use of a vehicle. He was taken in custody and confined in 
Natural Bridge Camp. Virginia. He was released on parole on 
November 3, 1954. 

2. Petitioner says that in March 1955 he was arrested by 
the Metropolitan Police on a charge of petty larceny. That 
case came on for trial today before the Honorable Mary C. 
Barlow in the Municipal Court for the District of Columbia. 
He had at all times denied his guilt and the case was dismissed 
at the request of the United States Attorney. Petitioner was 
then taken in custody by virtue of a warrant issued by the 
U. S. Parole Board as a parole violator inasmuch as it 'was 
charged that he violated the provisions of his parole relating 
to the sentence imposed by Juvenile Court on April 10, 1953. 

3. Petitioner says that the sentence imposed by Juvenile 
Court was unlawful and void inasmuch as he had no attorney, 
no attorney was appointed for him, nor was inquiry made by 
Juvenile Court as to whether he wanted the services of an 
attorney. Petitioner at no time waived his constitutional right 
to assistance of counsel. 

4. Petitioner desires to state that the Municipal Court for 
the District of Columbia will decide this precise question on 
Monday, May 16, 1955, and this case is the case of Thomas 
Edward Shioutakon, Municipal Court of Appeals. No. 1623. 
The appellant in that case who had attacked the failure of 
Juvenile Court to accord him assistance of counsel was released 
on bail pending final determination of his appeal. 

5. Habeas corpus is the only remedy available to the peti¬ 
tioner inasmuch as the time limits for the filing of motions in 
Juvenile Court have expired and due to the fact that the war¬ 
rant is now beyond the control of Juvenile Court. 

Wherefore, the Premises considered, petitioner prays: 

1. That petition for writ of habeas corpus issue from this 
Court directed to Carlton G. Beall, commanding him to produce 
the body of your petitioner before this Court forthwith in order 
that this Court may inquire into the legality of his detention; 
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2. That upon final hearing petitioner be released from cus¬ 
tody; 

3. And for such other and further relief as the circumstances 
of the case may require and to this Court may seem just and 
proper. 

John Lawrence Poff, 

John Lawrence Poff, 

Alma V. Poff, 

By Alma V. Poff, 

Mother and next friend. 

Filed June 14, 1955, Harry M. Hull, Clerk. 

United States District Court for the District of Columbia 
Habeas Corpus No. 29-55 

John Lawrence Poff 

v. 

Carlton G. Beall 

return and answer to writ of habeas corpus 

Comes now the respondent by his attorney, Leo A. Rover, 
the United States Attorney in and for the District of Columbia, 
and as a return and answer to the enumerated allegations of 
the writ of habeas corpus in the above captioned case rep¬ 
resents to the Court the following: 

1. Respondent denies that petitioner is unlawfully confined 
by Carlton G. Beall, United States Marshal and further alleges 
that: 

Four petitions were filed in the Juvenile Court of the District 
of Columbia, representing that John Lawrence Poff, age 16, 
was within the jurisdiction of the Juvenile Court. 

One petition (#15,535-J) filed March 28, 1953, alleged that 
John Lawrence Poff, on January 30, 1953, used an automobile 
without the permission of the owner. 

Another petition (#15-540-nJ) filed March 20, 1953, alleged 
that between February 8, 1953 and February 9, 1953, John 
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Lawrence Poff used an automobile without the permission of 
the owner. 

Still another petition (#15-545-J) filed March 23, 1953, 
alleged that on December 10, 1952, John Lawrence Poff took 
without right property belonging to three separate persons. 

Still another petition (#15-558-J) filed March 24, 1953, 
alleged that between February 8, 1953 and February 9, 1953, 
John Lawrence Poff used an automobile without permission of 
the owner. 

As to the first three described petitions, John Lawrence Poff 
appeared in Court on April 3,1953, with his mother accompany¬ 
ing him and acknowledged the allegations of the three petitions. 

As to the fourth described petition, John Lawrence Poff with 
his mother present was found involved after hearing as to the 
allegations on April 10,1953. 

As to all four petitions final disposition was made on April 
10,1953, when in all four instances he was found and adjudged 
to have violated a law and being under the age of eighteen or¬ 
dered in #15-535-J to be committed to the National Training 
School for Boys of the District of Columbia, until twenty-one 
years of age. The same commitment was ordered in #15- 
540-J, #15-545-J, and #15-558-J, these to run concurrently 
with the commitment in #15-535^J. 

Attached are certified copies of the Juvenile Court records as 
to the four petitions, #15-535-J, #15-540-J, #15-545-J, and 
#15-558-J, which are respectfully requested to be read as a 
part of this return and answer. 

According to Mr. Gerald L. Rudolph, United States Parole 
Officer, National Training School, on September 10, 1953, 
James Lawrence Poff was transferred to Natural Bridge Camp, 
Greenlea, Virginia, where he stayed until November 4, 1954, 
when he was paroled by the United States Parole Board. 

Mr. Gerald Rudolph further advises that on March 17,1955, 
he, as Parole Officer for John Lawrence Poff, requested the 
United States Parole Board to procure a warrant for John 
Lawrence Poff as a parole violator, he being aware, in addition 
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to other parole violations, that about February 15, 1955, John 
Lawrence Poff had been arrested by Prince Georges County 
Police and incarcerated for about b 1 /* days until he forfeited 
collateral on a larceny charge. A parole violator’s warrant 
was obtained on March 25, 1955, and ultimately served by the 
United States Marshal’s Office on May 12, 1955, when John 
Lawrence Poff was taken into custody, until his release on bond 
that day. This warrant is in the office of United States Mar¬ 
shal pending disposition of this case. 

2. In response to allegation two of the petition, respondent 
makes the following allegation: 

i John Lawrence Poff and two co-defendants were informed 
i against in Municipal Court Criminal Division #1377-55 on 
i March 21, 1955 (Petit Larceny from an automobile); jury de- 
: mand made and the case set for trial April 27, 1955; James J. 
Laughlin noted as attorney of record; case further continued 
until May 11, 1955; continued again until May 12, 1955. when 
a nolle prosequi entered in the case by Assistant L T nited States 
Attorney George Foster. These facts are all of record in Case 
No. 1377-55 heretofore mentioned and respectfully requested 
to be noticed in these proceedings. According to Assistant 
United States Attorney Foster the nolle prosequi was entered 
I because the police officer in charge of the case. Precinct Detec¬ 
tive Marland H. Fallin, #9, Metropolitan Police Department, 
was unable to locate the eye witness heretofore available. 

In response to the part of allegation number two stating that 
after this case was dismissed petitioner was then taken into 
custody, respondent refers to the facts surrounding the parole 
warrant, the request for the warrant and the issuance of the 
warrant set out in allegation one of this return and answer. 

3. Respondent denies that the sentence imposed by Juvenile 
Court was unlawful and void. He further alleges that the 
docket entries on the records of the Juvenile Court of the Dis- 

i trict of Columbia, #15-535-J, #15-540-J, #15-558-J and 
i #15-545-J, reflect nothing concerning counsel for John Law¬ 
rence Poff. 
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4. Respondent admits that the case of Thomas Edward 
Shioutakon is now pending before the Municipal Court of Ap*- 
peals (#1623); that issues of assistance of counsel have been 
raised; that as of June 11,1955, no decision on the merits of the 
case have been decided. 

5. Repondent denies allegation five of the petition. 

Wherefore, the above premises considered, respondent re¬ 
spectfully submits the allegations of the petition filed herein 
are without merit and that the petition for writ of habeas corpus 
be dismissed, the writ discharged and the petitioner remanded 
to the custody of Carlton G. Beall, United States Marshal. 

Leo A. Rover 

Leo A. Rover, 

United States Attorney. 

Kitty Blair Frank 

Kitty Blair Frank, 
Assistant United States Attorney. 

I hereby certify copy of the foregoing Return and Answer 
was mailed to James J. Laughlin, Esq., attorney for petitioner, 

National Press Building, Washington, D. C., this-day of 

June 1955. 

Kitty Blair Frank, 
Assistant U. S. Attorney. 

Filed June 14,1955, Harry M. Hull, Clerk. 

In the Juvenile Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Edith W. Dowden, Acting Clerk of the Juvenile Court of 
the District of Columbia, hereby certify the foregoing papers 
to be true and correct copies of the Petitions, Commitments, 
and Court Clerk’s Memoranda in the Matter of John Lawrence 
Poff, Juvenile Court Nos. 15-535-J; 15-540-J; 15-545-J; 
15-558-J, as the same remain upon the files and of record in 
said Court. 
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► In testimony whereof, I hereunto subscribed my name and 
affixed the seal of said Court, at the city of Washington, in 
said District, this 7th day of June 1955. 

i Edith W. Dowden, 

* Acting Clerk. 

» Filed June 14,1955, Harry M. Hull, Clerk. 

' i Juvenile Court of the District of Columbia 

No. 15-535-J 

In the matter of John Lawrence Poff, 16/W. Bom: 4-27-36. 

► File 41884; 15-540-J; 15-545-J; 15-557-J: 15-558-J. 


Date 

Court Clerk's Memorandum 

Judge 

3-20-53. 

Petition filed, sworn to by Edward W. Chaillet. Juvenile 
Squad. 




Judge Cockrill, 4-3-53. 

Boy appear. Mother pres. Boy ack. allegation. Con. to ! 
4-10-53 for disp. BLG. 

EHC 

Judge Cockrill, 4-10-53.... 

Boy appear. Mother pres. Comm, to National Training i 
School for Boys until 21 yrs. of age. Bom: 4-27-36 (also 

EHC 


15-545-J). BLO. 



Filed March 28,11:48 a. m., 1953. 

In the Juvenile Court of the District of Columbia 


PETITION 


Docket 15-535-J. File 418S4. 

In the matter of John Lawrence Poff. 

A child under eighteen years of age. White X Colored. 

To the Honorable Edith H. Cockrill, 

Judge of the Juvenile Court of the District of Columbia: 
Your petitioner Edward W. Chaillet. respectfully represents 
unto the Court as follows: 

That John Lawrence Poff, age 16, address 2223 16th Street 
NE., is-are within the jurisdiction of this Court; 

That the father of said child is Unknown residing at Un¬ 
known that the mother of said child is residing at 2223 16th 
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Street NE., that the person having guardianship, custody, 

control or supervision of said. 

..is. 

residing at . 

That said child on the evening of January 30,1953 in the 200 
block of Rhode Island Avenue NE. used a 1949 Pontiac Sedan, 
DC 2-2890 without the permission of the owner Edmond B, 
Edmonds. 

Wherefore, the premises considered, your petitioner prays: 
That the summons issue to said child and to the said Alma 
Potf requiring them to appear before your Honor's Court and 
show why said child should not be dealt with pursuant to the 
Juvenile Court Laws for the District of Columbia, passed 
March 19, 1906. 34 Stat. 73. ch. 960, as amended; and that the 
Court shall hear and determine the matters herein set forth 
and shall enter such judgment and orders in the premises as to 
the Court may seem meet and as will best conserve the welfare 
of said child. 

[S] Edward W. Chaillet, 

Petitioner. 

District of Columbia, ss; 

Edward W. Chaillet, being first duly sworn, upon oath states 
that he is the petitioner in foregoing matter; that he has read 
the foregoing petition by h_subscribed and knows the con¬ 

tents thereof; and that the facts therein contained he verily 
believes to be true. 

[S] Edward W. Chaillet, 

Subscribed and sworn to before me this 20th day of March 
1953. 

I 


[S] C. M. W. Smith, 
Deputy Clerk, Juvenile Court, D. C. 
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Filed June 14, 1955, Harry M. Hull, clerk. 

, Docket No. 15-535-J 

i In the Juvenile Court of the District of Columbia 

‘ PETITION 

$ 

In the matter of John Lawrence Poff, 16/w. Bom: 4-27- 
36. 2223 16th Street, NE., File 41884 Bridges PO Re- 
i ceiving Home a child under 18 years of age. 

, Witnesses: 

Alma Poff 

* Edward W. Chaillet 

Edmond B. Edmonds 

Filed June 14.1955, Harry M. Hull, Clerk. 

In the Juvenile Court of the District of Columbia 
r April Term, A. D. 1953 

Case No. 15-535-J 

In the matter of John Lawrence Poff. 

| John Lawrence Poff having been found and adjudged to 
have violated a law and said respondent appearing to be under 
eighteen years of age, having been born on April 27th, 1937. 
it was this day 

Ordered, That he be committed to the National Training 
School for Boys of the District of Columbia until twenty-one 
years of age. 

► Witness the Hon. Edith H. Cockrill Judge of the Juvenile 
Court of the District of Columbia, and the seal of said Court, 
this 10th day of April, in the year of our Lord one thousand 
nine hundred and fifty-three. 

Hilda R. Rragle. 

Clerk , Juvenile Court , D. C. 


I 
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Juvenile Court of the District of Columbia 
No. 15-540-J 

In the matter of John Lawrence Poff, 16/W. Born: 4-27-36- 
File 41884; 15-540-J; 15-545-J; 15-557-J; 15-558-J. 


J>ate 

Court Clerk’s Memorandum 

Judge 

2-17-53. 

Complaint filed...-. 


3-20-53. 

Petition filed, sworn to by Edward W. Chaillet, Juvenile 
Squad. 

Boy appear. Mother pres. Boy ack. allegation. Cont. to 
4-10-53 for dlsp. BLO. 

Boy appear. Mother pres. Comm, to National Training 
School for Boys until 21 yrs. of age. Bom: 4-27-36. Comm, 
to run concurr. with comm. In 15-535-J. 


Judge Cockrill 4-3-53___ 

EHC 

Judge Cockrill 4-10-53. 




Filed Mar. 20,11:48 a. m., 1953. 


In the Juvenile Court of the District of Columbia 


PETITION 


In the matter of John Lawrence Poff. 

Docket 15-540-J. File 41884. 

A child under eighteen years of age. White X Colored. 

To the Honorable Edith H. Cockrill, 

Judge of the Juvenile Court of the District of Columbia: 

Your petitioner Edward W. Chaillet, Juvenile Squad, re¬ 
spectfully represents unto the Court as follows: 

That John Lawrence Poff age 16, address 2223 16th Street 
NE., is within the jurisdiction of this Court; 

That the father of said child is Unknown residing at Un¬ 
known, that the mother of said child is Alma Poff, residing 
at 2223 16th Street NE., that the person having guardianship, 

custody, control or supervision of said. 

is ....residing at . 

That said child about sometime between 11:45 p. m. on 
February 8, 1953, and 9:15 a. m. on February 9, 1953, at 
14th and Downing Streets NE., used a 1950 Oldsmobile, 
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D. C. A-8852, without the permission of the owner, Benjamin 
Weiman. 

Wherefore, the premises considered, your petitioner prays: 
That summons issued to said child and to the said Alma Poff 
requiring them to appear before your Honor’s Court and show 
why said child should not be dealt with pursuant to the 
Juvenile Court Laws for the District of Columbia, passed 
March 19, 1906, 34 Stat. 73, ch. 960, as amended; and that 
the Court shall hear and determine the matters herein set 
forth and shall enter such judgment and orders in the premises 
as to the Court may seem meet and as will best conserve the 
welfare of said child. 

[S] Edward W. Chaillet, 

Petitioner. 

District of Columbia, s $: 

Edward W. Chaillet, being first duly sworn, upon oath 
states that he is the petitioner in foregoing matter; that he 
has read the foregoing petition by him subscribed and knows 
the contents thereof; and that the facts therein contained 
he verily believes to be true. 

[S] Edward W. Chaillet. 

Subscribed and sworn to before me this 20th day of March 
1953. 

[S] C. M. W. Smith. 
Deputy Clerk, Juvenile Court, D. C. 

Filed June 14, 1955, Harry M. Hull, Clerk. 

Docket No.- 

In the Juvenile Court of the District of Columbia 

PETITION 

In the matter of John Lawrence Poff, 16/W. Born: 
4-27-36. 2223 16th Street NE., File: 41884 Bridges PO 
Receiving Home. A child under 18 years of age. 

Witnesses: 

Alma Poff. 

Edward W. Chaillet. 

Benjamin Weiman. 
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Filed June 14,1955, Harry M. Hull, clerk. 

In the Juvenile Court of the District of Columbia 
April Term, A. D. 1953 
Case No. 15-540-J 

In the matter of John Lawrence Poff. 

John Lawrence Poff having been found and adjudged to have 
violated a law and said respondent appearing to be under 
eighteen years of age, having been born on April 27th, 1936,. 
it was this day 

Ordered, That he be committed to the National Training 
School for Boys of the District of Columbia until twenty-one 
years of age. 

Witness the Hon. Edith H. Cockrill Judge of the Juvenile 
Court of the District of Columbia, and the seal of said Court, 
this 10th day of April, in the year of our Lord one thousand 
nine hundred and fifty-three. 


Clerk, Juvenile Court, D. C. 

To National Training School for Boys, 

District of Columbia. 

Commitment to run concurrently with commitment in 
15-535-J. 

Juvenile Court of the District of Columbia 
No. 15-545-J 

In the matter of John Lawrence Poff, 16/W. Bom: 4r- 27-36. 
File 41884; 15-535-J; 15-540-J; 15-557-J; 15-558-J. 


Date 

Court Clerk's Mcmomodum 

Judge 

12-11-52. 

Complaint filed. 

EHC- 

EHC 

3-23-53.. 

Petition filed, sworn to by Booker Kent, Juvenile Squad. 

Judge Cockrill, 4-3-53_ 

Boy appear.’ Mother pres. Boy ack. ’ allegation. Cont to 
4-10-53 for disp. BLQ. 

Boy appear. Mother pres. Comm, to National Training 
School for Boys until 21 yrs. of age. Born 4-27-36. Comm 
to run concurr. with comm, in 15-535-J. BLO. 

Judge Cockrill, 4-10-53_ 

j 
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Filed Mar 23,1:31 p. m., 1953. 

In the Juvenile Court of the District of Columbia 


PETITION 

i Docket 15-545-^J File 41884. 

In the matter of John Lawrence Poff. 

A child under eighteen years of age. White X Colored. 

To the Honorable Edith H. Cockrill, 

Judge of the Juvenile Court of the District of Columbia: 

Your petitioner Booker Kent, Juvenile Squad, respectfully 
represents unto the Court as follows: 

That John Lawrence Poff age 16, address 2223 16th St. NE.. 
is within the jurisdiction of this Court; 

That the father of said child is Unknown residing at Un¬ 
known. that the mother of said child, is Alma Poff. residing 
at 2223 16th St. NE., that the person having guardianship. 

custody, control or supervision of said.is. 

residing at. 

That said child about 3:30 a. m. on December 10, 1952, from 
a 1949 Pontiac parked in front of 1838 Newton Street NE.. 
took without right 2 hub caps valued at $6.00. property of 
Frank H. Walden; and about 3:00 a. m. on December 10.1952, 
from a 1946 Ford Sedan, Md. 269-962, parked in front of 3912 
22d St. NE., took without right 2 hub caps valued at $5.00, 
property of James Hough; and about 3:30 a. m. on December 
: 10, 1952, from a 1951 Mercury Sedan, D. C. G-7104, parked 
in front of 1235 Newton Street NE., #35, took without right 
2 maroon fender skirts valued at $10.00, property of Naomi 
Benson. 

Wherefore, the premises considered, your petitioner prays: 
That summons issue to said child and to the said Alma Poff 
requiring them to appear before your Honor’s Court and show 
why said child should not be dealt with pursuant to the Juve- 


390040—66-4 
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nile Court Laws for the District of Columbia, passed March 
19, 1906, 34 Stat. 73, ch. 960, as amended; and that the Court 
shall hear and determine the matters herein set forth and shall 
enter such judgment and orders in the premises as to the Court 
may seem meet and as will best conserve the welfare of said 
child. 

[S] Booker Kent, 

Petitioner. 

District of Columbia, ss: 

Booker Kent, being first duly sworn, upon oath states that 
he is the petitioner in foregoing matter; that he has read the 
foregoing petition by him subscribed and knows the contents 
thereof; and that the facts therein contained he verily believes 
to be true. 

[S] Booker Kent. 


Subscribed and sworn to before me this 23rd day of March 
1953. 


[S] C. M. W. Smith. 
Deputy Clerk, Juvenile Court, D. C. 


Filed June 14, 1955, Harry M. Hull, Clerk. 

Docket No.- 

In the Juvenile Court of the District of Columbia 


petition 

In the matter of John Lawrence Poff, 16/w. Bom: 4-27-36. 
2223 16th Street NE. File: 41884 Bridges PO Receiving 
Home a child under 18 years of age. 

Witnesses: 

Alma Poff. 

Booker Kent. 

Frank H. Walden. 

James Hough. 

Naomi Benson. 
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Filed June 14, 1955, Harry M. Hull Clerk. 

In the Juvenile Court of the District of Columbia 
April Term, A. D. 1953 
Case No. 15-545-J 

In the matter of John Lawrence Poff. 

John Lawrence Poff having been found and adjudged to have 
violated a law and said respondent appearing to be under eight¬ 
een years of age, having been bom on April 27th, 1936, it was 
this day 

Ordered, That he be committed to the National Training 
School for Boys of the District of Columbia until twenty-one 
years of age 

Witness the Hon. Edith H. Cockrill Judge of the Juvenile 
Court of the District of Columbia, and the seal of said Court, 
this 10th day of April, in the year of our Lord one thousand 
nine hundred and fifty-three. 

9 

Clerk, Juvenile Court, D. C. 
To National Training School for Boys, 

District of Columbia. 

Commitment to run concurrent with commitment in 
15-535-J. 

Filed June 14, 1955, Harry M. Hull, Clerk. 

Juvenile Court of the District of Columbia 
No. 15-558-J 


In the matter of John Lawrence Poff, 16/W. Bom: 4-27-36. 
File 41884; 15-535-J; 15-540-J; 15-545-J; 15-557-J. 


Date 

Court Clerk's Memorandum 

Judge 

2-18-53. 

Complaint filed.-. 


3-24-53. 

Petition filed, sworn to by Robert E. Krahllng, Juvenile Squad. 
Bov appear. Mother pres. After hg.. found Involved. 
Comm, to National Training School for Boys until 21 yrs. of 
age. Bom: 4-27-36. Comm, to ran ooncuiT. with comm. 
Inl5-535nj. BLO. 


Judge Cockrill. 4-10-53_ 

EHC 
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Filed March 24.10:06 a. m. 1953. 

In the Juvenile Court of the District of Columbia 

PETITION 

In the matter of John Lawrence Poff. 


Docket 15-558-J. File 418S4. 

A child under eighteen years of age. White X Colored. 

To the Honorable Edith H. Cockrill, 

Judge of the Juvenile Court of the District of Columbia. 

Your petitioner R. E. Krahling, Juvenile Squad, respect¬ 
fully represents unto the Court as follows: 

That John LawTence Poff age 16. address 2223 16th Street 
XE„ is-are within the jurisdiction of this Court; 

That the father of said child is Unknown, residing at Un¬ 
known. that the mother of said child is Alma Poff residing at 
2223 16th Street XE.. that the person having guardianship, 

custody, control or supervision of said. 

.is. 

residing at. 

That said child about sometime between 10:00 p. m. on 
February 8, 1953. and 7:00 a. m. on February 9, 1953, in the 
1400 block of Downing Street XE used a 1952 Chevrolet Con¬ 
vertible Coupe, D. C. G-2277, without the permission of the 
owner, Bernard Delnegro. 

Wherefore, the premises considered, your petitioner prays: 
That summons issue to said child and to the said Alma Poff 
requiring them to appear before your Honor’s Court and show 
why said child should not be dealt with pursuant to the 
Juvenile Court Laws for the District of Columbia, passed 
March 19,1906, 34 Stat. 73, ch. 960, as amended; and that the 
Court shall hear and determine the matters herein set forth 
and shall enter such judgment and orders in the premises as 
to the Court may seem meet and as will best conserve the wel¬ 
fare of said child. 

[s] Robert E. Krahling, 

Petitioner . 
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District of Columbia, s$: 

R. E. Krahling, being first duly sworn, upon oath states that 
he is the petitioner in foregoing matter; that he has read the 
foregoing petition by him subscribed and knows the contents 
thereof; and that the facts therein contained he verily believes 
to be true. 

[s] Robert E. Krahling, 

Subscribed and sworn to before me this 24th day of March 
1953. 


[s] C. M. W. Smith, 
Deputy Clerk, Juvenile Court, D. C. 


Filed June 14, 1955, Harry M. Hull, Clerk. 


Docket No.- 

In the Juvenile Court of the District of Columbia 


petition 

In the matter of John Lawrence Poff. 16/W. Bom: 4- 
27-36. 2223 16th Street NE. Receiving Home File: 
41884 Bridges PO a child under 18 years of age. 

Witnesses: 

Alma Poff. 

R. E. Krahling. 

Bernard Delnegro. 

Filed June 14, 1955, Harry M. Hull, Clerk. 

In the Juvenile Court of the District of Columbia 
April Term, A. D. 1953 
Case No. 15-558-^J 

In the matter of John Lawrence Poff. 

John Lawrence Poff having been found and adjudged to 
have violated a law and said respondent appearing to be under 
eighteen years of age, having been born on April 27th, 1936, 
it was this day 

Ordered, That he be committed to the National Training 
School for Boys of the District of Columbia until twenty-one 
years of age. 
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Witness the Hon. Edith H. Cockrill Judge of the Juvenile 
Court of the District of Columbia, and the seal of said Court, 
this 10th day of April in the year of our Lord one thousand nine 
hundred and fifty-three. 


Clerk, Juvenile Court, D. C. 

To National Training School for Boys, 

District of Columbia. 

Commitment to run concurrently with commitment in 15- 
535-J. 

Filed October 20,1955, Harry M. Hull, Clerk. 

United States District Court for the District of Columbia 
Habeas Corpus No. 29-55 
In re: John Lawrence Poff. 

MEMORANDUM 

Four petitions were filed in the Juvenile Court of the Dis¬ 
trict of Columbia representing that John Lawrence Poff, aged 
sixteen, was within the jurisdiction of the Juvenile Court: 
One petition, number 15-535-J, filed March 28, 1953, alleged 
that Poff, on January 30,1953, used an automobile without the 
permission of the owner. A second petition, number 15-540-J r 
filed March 20, 1953, alleged that between February 8, 1953, 
and February 9, 1953, Poff used an automobile without the 
permission of the owner. A third petition, number 15-545-J, 
filed March 23, 1953, alleged that on December 10, 1952, Poff 
took, without right, property belonging to three separate per¬ 
sons. A fourth petition, number 15-558-J, filed March 24, 
1953, alleged that between February 8, 1953, and February 9, 
1953, Poff used an automobile without the permission of the 
owner. 

The records of the Juvenile Court disclose, as to the first 
three above described petitions, that Poff appeared with his 
mother in the Juvenile Court on April 3, 1953, and acknowl¬ 
edged the allegations of the three petitions. As to the fourth 
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petition, the record discloses that Poff appeared with his mother 
and after a hearing in the Juvenile Court, was found to be 
involved. The record further discloses that as to all four 
petitions filed, disposition was made on April 10,1953, when, in 
all four instances, Poff was found and adjudged to have vio¬ 
lated a law and, being under the age of eighteen, he was ordered, 
in number 15,535-J, to be committed to the National Training 
School for Boys of the District of Columbia until he was 
twenty-one years of age. The same commitment was ordered 
in number 15,540-J, number 15,545-J and number 15,558-J, 
said commitments to run concurrently with the commitment 
in number 15,535-J. The specific violation alleged in number 
15,535-J, was the unauthorized use of a motor vehicle. Poff 
was confined in Natural Bridge Camp, Virginia, until Novem¬ 
ber 3,1954, at which time he was released on parole. In March 
1955 petitioner was arrested in the District of Columbia for 
petit larceny, which charge was dismissed by the United States 
Attorney, and the petitioner was taken before the United 
States Parole Board, charged with a violation of his parole. 
Petitioner now comes before this Court for a writ of habeas 
i corpus praying that the sentence imposed by the Juvenile 
Court was unconstitutional inasmuch as he was not advised 
of his right to counsel, a right guaranteed him under the Sixth 
Amendment. 

The Government urges upon this Court that the consti¬ 
tutional guarantee of the right to the assistance of counsel in 
all criminal prosecutions is not applicable to proceedings be¬ 
fore the Juvenile Court to determine the delinquency of a 
child, and relies upon the decision reached in the case of 
ShioutaJcon v. District of Columbia, decided June 24, 1955 
in the Municipal Court of Appeals for the District of Colum¬ 
bia, number 1623. The distinguished and learned Judge of 
that Court, writing for the Court, states: 

. * * * Th e p Ur pose of the proceedings is not to deter¬ 

mine the question of guilt or innocence, but to promote 
the welfare of the child and the best interests of the 
■' state by the strengthening of family ties where possible, 
and, when necessary, to remove the child from custody 
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of his parents for his welfare or the safety or protection 
of the public, etc. Citing Thomas v. United States, 74 
App. D. C. 167, 121, F. (2) 905. 

The Thomas case is authority for the principle that the pro¬ 
cedure in the Juvenile Court in making the adjudication is 
non-criminal in character and such adjudication “is in no 
sense the counterpart of a conviction in a criminal court.” 
But I cannot overlook the ultimate function of the Juvenile 
Court to determine the guilt or innocence of the individual in 
order to make an adjudication of whether he is a delinquent. 

The original Juvenile Court Act enacted in the District of 
Columbia in 1906 (March 16, 1906), 34 Stat. 73, Ch. 960, 
Par. 1, was devised to afford the juvenile protections in addi¬ 
tion to those he already possessed under the Federal Consti¬ 
tution. Before this legislative enactment, the juvenile was 
subject to the same punishment for an offense as an adult. 
It follows logically that in the absence of such legislation, the 
juvenile would be entitled to the same constitutional guar¬ 
antees and safeguards as an adult. If this be true then the 
only possible reason for the Juvenile Court Act was to afford 
the juvenile safeguards in addition to those he already pos¬ 
sessed. The legislative intent was to enlarge, not to diminish 
these protections. 

The humanitarian tendency of modern legislation towards 
infants is best evidenced by the statutory enactments provid¬ 
ing that certain acts committed by certain infants, which in 
cases of adults would be crimes, shall be considered as consti¬ 
tuting juvenile delinquency only. 43 C. J. S. 232. The validity 
of such legislation has been repeatedly upheld, except as it 
conflicts with constitutional limitations. State v. Tincher, 
166 S. W. 1028 ; 258 Mo. 1, Ann. Cas. 1915-D, 696. Juvenile 
statutes should be construed liberally in favor of the welfare 
of the child. In re Powell, 120 P. 1022; 6 Okla. Cr. 495; Mc¬ 
Clain v. Chelan County Super. Ct. 191 P. 852,112 Wash. 260. 

In order that the beneficent purposes of the Act may be 
effectuated, it should be construed liberally, except insofar 
as it purports to restrain the liberty of the child, in which case 
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it should be strictly construed. Phillips v. State, 20 S. W. 
(2d) 790,791. See also In re Lundy , 143 P. 885; 82 Wash. 148. 

The question boils down simply to whether the legislature 
could deprive, had it so intended, a youth of these constitu¬ 
tional rights. This Court believes it could not, for in so doing 
it would be contrary to all principles that only by amendment 
may the Congress depart from the Federal Constitution. If 
this deprivation were extended to cover certain crimes com¬ 
mitted by adults, it would be condemned by the Courts. Yet 
by some sort of rationalization, under the guise of protective 
measures, we have reached a point where rights once held by 
a juvenile are no longer his. Have we now progressed to a 
point where a child may be incarcerated and deprived of his 
liberty during his minority by calling that which is a crime 
by some other name If so, at what age is the Congress limited 
to legislate on behalf of the juvenile? May a child be deprived 
of his liberty and incarcerated in an institution until he reaches 
the age of twenty-one years merely by changing the name of 
the offense from unauthorized use of a motor vehicle to juvenile 
delinquency? In other words, has the Congress wiped out the 
constitutional protection by changing a name, the substance 
remaining the same? This Court stands steadfast in the belief 
that the Federal Constitution, insofar as it is applicable “can¬ 
not be nullified by a mere nomenclature, the evil or the thing 
itself remaining the same.” See dissenting opinion of Judge 
Crane in People v. Lewis , 260 N. Y. 171, 183 N. E. 353, which 
contains reasoning closely analogous to that of Bendy v. Wilson , 
179 S. W. (2d) 269,1944; 151 A. L. R. 1217. 

The Government states that the rights guaranteed by the 
Sixth Amendment to persons accused of crime are not avail¬ 
able to petitioner because he was not charged with a crime 
and the proceedings before the Juvenile Court resulting in his 
commitment to the Department of Public Welfare was not a 
criminal prosecution. 

In Dendy v. Wilson, supra, the Texas Supreme Court held 
that minor children against whom proceedings were pending 
in the Juvenile Court could not be compelled over their ob- 
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jections to give testimony which might incriminate them un¬ 
der the protective provisions respecting self-incrimination in 
the Federal and State Constitutions, and the provision of the 
statute creating the Juvenile Court that evidence given in 
that Court should be inadmissible in another proceeding did 
not afford sufficiently immunity to void the constitutional pro¬ 
hibitions. In California, Section 736 of the Welfare and Insti¬ 
tutions Code, provides that “an order adjudging a person to 
be a ward of the juvenile court shall not be deemed to be a 
conviction of crime.” In the case of In re Contreras, 241 P. 
(2d) 631, the District Court of Appeals, Second District, Di¬ 
vision 1, State of California, said: 

While the Juvenile Court Law provides that adjudi¬ 
cation of a minor to be a ward of the court shall not 
be deemed to be a conviction of crime, nevertheless, 
for all practical purposes, this is a legal fiction, present¬ 
ing a challenge to credulity and doing violence to reason. 

The Court further went on to say: 

True, the design of the Juvenile Court Act is in¬ 
tended to be salutary, and every effort should be made 
to further its legitimate purpose, but never should it 
be made an instrument for the denial to a minor of a 
constitutional right or of a guarantee afforded by law 
to an adult. 

The Court further stated that the motion to vacate and set 
aside the order committing the minor to the Youth Authority 
of California “should have been granted, thereby enabling said 
minor, with the aid of counsel, to properly prepare and present 
a defense to the charges preferred against him. 

The opinion of the learned Judge in the Shioutakon case, 
supra, is interesting and not without authority, but not con¬ 
vincing. There is no unanimity of opinion among the various 
courts as to whether or not constitutional guarantees are ap¬ 
plicable to juvenile offenders. The position is best stated in 
an annotation at 151 A. L. R. 1229: 

“Such suggestions may be gathered from cases dis¬ 
cussing the general question of constitutional guaranties 
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as applicable to juvenile offenders ... in juvenile 
court proceedings, indicate unsettled and conflicting 
views.” 

and further the opinions of some courts 

“respecting the constitutional issues presented, or which 
may, upon proper presentment, become directly in¬ 
volved, illustrates the existence of a sharp divergence 
of views as to the applicability of constitutional limita¬ 
tions to juvenile courts.” 

I recognize that the Juvenile Court was created for the dis¬ 
position of delinquent children and is not a criminal court. I 
also recognize that a hearing in the Juvenile Court is an ad¬ 
judication upon the status of a child in the nature of a guard¬ 
ianship imposed by the State as parens patriae to provide the 
care and guidance that, under normal circumstances, would be 
furnished by the natural parents. I hold only that where the 
child commits an act, which act if committed by an adult would 
constitute a crime, then due process in the Juvenile Court re¬ 
quires that the child be advised that he is entitled to the effec¬ 
tive assistance of counsel, and this is so even though the 
Juvenile Court in making dispositions of delinquent children 
is not a criminal court. 

In other words, in the District of Columbia, where the 
charge in the Juvenile Court is one of crime which, because 
of charitable considerations for the w-elfare of the child, is 
called “juvenile delinquency”, then it must be surrounded by 
the guarantees and limitations of the Federal Constitution. 

It is interesting to note that the distinguished Chief Judge 
of the Municipal Court of Appeals for the District of Colum¬ 
bia, in a most recent case, Gaddis , et al. v. Hongell, number 
1665, decided October 6,1955, said: 

As is well known and understood, the procedures es¬ 
tablished for the Small Claims Court were designed to 
make the services and protection of that Court avail¬ 
able to every litigant, plaintiff or defendant, without 
a lawyer. But, as ought to be equally well understood, 
it was never intended that lawyers be barred from that 
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Court or that there be any interference with their tra¬ 
ditional functions when they appeared there. 

This certainly is true and the same principle is applicable 
here. The Congress, in enacting the Juvenile Court Act, which 
designated that certain crimes when committed by a child to 
be juvenile delinquency, never intended that the child be 
barred from the protection of the Federal Constitution, but 
rather intended, out of charitable considerations for the child’s 
welfare, that an additional protection be granted to the child 
by forbidding the stigma of the word “crime” to be attached 
to a person under the age of eighteen years. 

One more matter deserves comment. It is not disputed, 
aside from the constitutional considerations, that petitioner 
would have been entitled to a jury trial. This being so, who 
is to make the decision as to whether or not a jury trial should 
be demanded? Is a sixteen year old boy capable of deciding 
whether he should be tried by a jury or tried by a Judge? I do 
not think so. 

Chief Judge Edgerton of the United States Court of Appeals 
for the District of Columbia Circuit said in Williams v. HuiJ, 
142 F. (2d) 91,92; 79 U. S. App. D. C. 31: 

It seems to me to follow as a matter of law that a boy 
of seventeen cannot competently waive his right to 
counsel in a criminal case. 

Courts should not brush aside lightly the guarantees of the 
Federal Constitution on some highly technical theory, and 
until the United States Court of Appeals for the District of 
Columbia Circuit has directed that the rights guaranteed by 
the Sixth Amendment are not available to the petitioner, I 
must grant the relief sought. The petitioner shall be released 
and counsel shall prepare an appropriate order not inconsistent 
with this memorandum. 

Edward M. Curran, 

Judge. 

October 20,1955. 
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Filed November 3, 1955, Harry M. Hull, Clerk. 

In the United States District Court for the District of Columbia 

Habeas Corpus No. 29-55 
In re: John Lawrence Poff. 


ORDER 

This cause came on to be heard upon the petition for writ 
of habeas corpus and the Court having filed an opinion which 
contain the Findings of Fact and Conclusions of Law, it is by 
the Court, this 3d day of November 1955, 

Ordered , That the petition for writ of habeas corpus be, and 
the same is, hereby granted and it is further 

Ordered, That the petitioner be, and he is, hereby discharged 
from custody. 

By the Court: 

Edward M. Curran, 

United States District Judge. 

I hereby certify that I have this 2nd day of November 1955. 
mailed copy of the foregoing Order to Mr. Leo A. Rover, United 
States Attorney, U. S. Courthouse, Third and Constitution 
Avenue, Washington, D. C. 

James J. Laughlin, 

National Press Building, 

Counsel for Petitioner. 

Filed December 21, 1955, Harry M. Hull, Clerk. 

United States District Court for the District of Columbia 
Habeas Corpus No. 29-55 

John Lawrence Poff, petitioner 
vs. 

Carlton G. Beall, respondent 

NOTICE OF APPEAL 

Notice is hereby given this 21st day of December 1955, that 
Respondent hereby appeals to the United States Court of 
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Appeals for the District of Columbia from the judgment of 
this Court entered on the 3rd day of November 1955, in favor 
of Petitioner against said Respondent. 

Leo A. Rover, 

Leo A. Rover, 

1 Attorney for Respondent . 

Copy sent to: 

James J. Laughlin, Esq. 

National Press Building, 

Washington, D. C. 

Attorney for Petitioner. 

United States District Court for the District of Columbia 

Habeas Corpus No. 29-55 

John Lawrence Poff, petitioner 
vs. 

Carlton G. Beall, respondent 

Washington, D. C., Tuesday, June 28,1955. 
The above-entitled matter came on for hearing before Hon¬ 
orable Edward M. Curran, a judge in the United States 
District Court, at 10:45 a. m. 

Appearances: For the Petitioner: James J. Laughlin, Esq. 
For the Respondent : Kitty Blair Frank, Assistant United 
States Attorney. 


PROCEEDINGS 

Mr. Laughlin. If it pleases Your Honor, I believe the proper 
disposition of this would be to put the petitioner on the stand. 

Thereupon John Lawrence Poff, the petitioner, was called 
as a witness in his own behalf and, after being first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Laughlin : 

Q. State your full name, sir. 

A. John Lawrence Poff. 
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Q. How old are you now? 

A. Nineteen years. 

Q. And when were you nineteen? 

A. April 27th. 

Q. All right, where do you live, sir? 

A. 2710 Webster Street, Mount Rainier, Maryland. 

Q. With whom do you live? 

A. My mother. 

Q. Now, sir, on April 10, 1953, how old were you? 

A. Sixteen. 

Q. All right, were you brought into Juvenile Court? 

A. Yes, sir. 

Q. Tell us then was there a hearing in Juvenile Court? 

A. I was tried. 

Q. And what were you charged with? 

Mrs. Frank. Objection Your Honor. I think he is charac¬ 
terizing the words. 

The Court. There is no charge. It is not a criminal pro¬ 
ceeding. 

Wliat were you arrested for? 

The Witness. Unauthorized use of an automobile. 

The Court. And because of that unauthorized use, you were 
taken to Juvenile Court? 

The Witness. Yes, sir. 

The Court. But there is no criminal charge. 

Mr. Laughlin. I don’t think Your Honor should say that 
at this stage. You are deciding a matter, I think, that is going 
to have to be passed on. I say it was criminal. 

The Court. I say it wasn’t criminal and there is no such 
thing as it being criminal in Juvenile Court. You know they 
are not charged with a crime over there. Why do you say 
those things? 

Mr. Laughlin. I don’t apologize for what I say. I am going 
to say it upstairs on the fifth floor. 

The Court. You can say it upstairs but I say it is not a 
criminal trial. 

Mr. Laughlin. Of course, Your Honor. 
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The Court. That has nothing to do with the disposition. 

Mr. Laughlin. But he is brought in for some violation of 
the law. 

The Court. That is true. That is correct. 

Mr. Laughlin. And as a result of that, being brought there, 
there is a penalty imposed. 

The Court. Well, I know you can call it a penalty if you 
want to. Maybe it is a penalty. He is deprived of his liberty. 

By Mr. Laughlin : 

Q. Now, as a result of what happened—and we will come 
back to that later—as a result of what happened in Juvenile 
Court—at least you were there—somebody told you to go there, 
didn’t they? 

A. Yes, sir. 

Q. And you were there against your will. All right. Then 
did something happen to you? Was something done to you 
in Juvenile Court? 

A. I was put in National Training School. 

Q. Now, before you went to Juvenile Court in April of 1953, 
were you incarcerated somewhere? 

A. In the receiving home. 

Q. How long were you there? 

A. About three months. 

Q. Were you there under lock and key? 

A. Yes. 

The Court. Were you there before you went to Juvenile 
Court? 

The Witness. I was there. 

Mr. Laughlin. Three months. 

The Court. Without anything pending at all? 

The Witness. No, sir; I never—they just put me there and 
then they took me to Juvenile Court. 

The Court. You were locked up, taken to the training school 
and stayed three months. 

Mr. Laughlin. At the receiving home before he went to 
Juvenile Court. 


61 


By Mr. Laughlin: 

Q. In other words, you weren’t permitted release on bond. 
You were actually confined to the receiving home? 

A. Yes. 

Q. You couldn’t go to and from. You couldn’t go up town. 
You couldn’t go home; is that right? 

A. That is right. 

Q. Now, where were you sent, you say, after you had this 
visit to Juvenile Court? There is some question. 

The Court. Ask him what happened over there. 

By Mr. Laughlin : 

Q. What took place in Juvenile Court? 

A. Well, they just—they asked me if I did something and 
I told them yes, and they sent me. 

The Court. When you went into Juvenile Court were you 
accompanied by anyone? 

The Witness. My mother. 

The Court. Your mother and you went to Juvenile Court? 

The Witness. Yes. 

The Court. What was the first thing that happened when 
you went in the courtroom? 

The Witness. X don’t remember exactly. 

The Court. Did the judge say anything to you? 

The Witness. Not until after Mrs. Bridges, my social 
worker, read a bunch of papers. 

The Court. What did she say? Do you recall what she 
said? 

The Witness. No, not exactly. 

By Mr. Laughlin : 

Q. Son, let me ask you this: When you were in Juvenile 
Court, did you have a lawyer? 

A. No, sir. 

Mrs. Frank. Before we go any further, his mother, Mrs. 
Poff, if she is going to testify, perhaps she shouldn’t be in the 
courtroom while her son is testifying. 

Mr. Laughlin. Do you want the rule on witnesses? 

Mrs. Frank. Yes. 

(Prospective witness withdrew from courtroom.) 

396040 — 56 - 5 
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Mr. Laughlin. I certainly wish they would observe these 
rules in Baltimore. I am in favor of the rule. They keep the 
witnesses in the room over there. I wish Your Honor would 
write something on that subject that I could quote over there. 

The Court. I have too much to do. 

Mr. Laughlin. Maybe Your Honor can do it during the 
summer. Won’t you have a little time? 

The Court. No; I don’t have any time during the summer 
either. I have other things to take care of. 

Mr. Laughlin. I wish they would enforce that rule over 
there. You don’t know how tough it is to try a case over there. 
We appreciate how fortunate we are here. 

The Court. It is that way in Philadelphia, isn’t it? 

Mr. Laughlin. Eddie O’Connell says it wasn’t as bad as 
Baltimore, Your Honor. 

By Mr. Laughlin: 

Q. Now, son, did you ask whether you could have a lawyer? 

A. Well, I asked one of the men that was bringing me over 
if—what was going to happen—and I told him—he said there 
was nothing to worry about, that they was all planning on 
sending me to North Dakota with my brother, and he said Mrs. 
Bridges was taking care of everything. 

Q. Well, did you at any time ask whether you could have 
a lawyer, sir? 

A. I asked if I would have one—I mean if thev would- 

V 

Q. Well, who did you ask, sir? 

A. I don’t know his name. He was driving the truck that 
brought me over. 

Q. Did you ask anybody in Juvenile Court? Did you ask 
anyone in Juvenile Court whether you could have a lawyer? 

A. Well, I asked this man. I don’t know whether it was 
on the way over or in Juvenile Court. He was a marshal or 
someone. 

Q. Well, did you at any time waive your right to a lawyer? 

Mrs. Frank. I object to that question. Your Honor. 

The Court. I think that is a legal matter. 

Mr. Laughlin. I think. Your Honor—I don’t think such 

i • 

a question was asked, because I think something- 
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The Court. It would be a conclusion, wouldn’t it? 

Mr. Laughlin. Well, I assume it would be. Unless Mrs. 
Frank rebuts that, it will be assumed that there was no lawyer 
and that he didn’t waive. 

The Court. I don’t think there is any question he had no 
lawyer. 

Mr. Laughlin. You admit that? 

Mrs. Frank. I admit there was no lawyer. 

The Court. You didn’t have a lawyer, did you 4 ’ 

The Witness. No, sir. 

By Mr. Laughlin : 

Q. Did you go before a judge in Juvenile Court? Did you 
face a judge just like the judge here? I mean it wouldn’t be as 
good a judge, but like the judge here. Did you face a judge in 
Juvenile Court? 

A. Yes, sir. 

, Q. And then how long did that proceeding take? 

A. About ten or fifteen minutes. 

I Q. And then where were you taken then, right then? 

A. Downstairs. 

Q. And then where? 

A. I stayed all day and then they took me up to National 
Training School. 

Q. All right, that is the training school here. Now, how 
long did you stay there, sir? 

A. Five months. 

i Q. And where did you go from there? 

A. Natural Bridge Camp, Virginia. 

Q. How did you happen to go to Natural Bridge Camp, 
Virginia? 

A. Well, this was sort of an honor camp and my parole officer 
up there decided I made the grade, and I wanted to go there. 
Q. Now, you mean the parole officer where? 

A. Up in National Training School. 

Q. All right. Now, what happened at this Natural Bridge 
Camp? Tell us something about that, what it is. 

A. Well, it was just an ordinary camp similar to a boys’ 
camp; only it was sort of on an honor basis. 
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Q. Now, how long did you stay there? 

A. Nineteen months, I believe. 

Q. Nineteen months. All right, where did you go from 
there? 

A. Home. 

Q. And when were you released? 

A. November 3, 1954. 

The Court. You mean you were paroled? 

The Witness. Yes, sir. 

By Mr. Laughlin: 

Q. Now, when you were paroled, did you go before some kind 
of a board or some agency or some parole officer of some kind 
before you were paroled? 

A. Well, not exactly. I went before the parole board down 
there at camp, a representative of the parole board, that is, 
when I was granted my parole. And after that I didn’t see 
anybody but my mother. 

Q. Now, then, son when was it that you returned home? 

A. November 3rd. 

Q. Of what year? 

A. 1954. 

Q. Now, then, tell us after that date did there come a time, 
sir, that you were arrested on some kind of a charge? 

A. Yes. 

Q. And what was that charge? 

A. Petty larceny. 

Mr. Laughlin. Your Honor, the record would reflect, I 
think Mrs. Frank would agree, that that charge was nol-prossed 
in I think- 

The Court. That is in the return? 

Mr. Laughlin. Yes. 

You concede that? You weren’t there. 

Mrs. Frank. The record will explain that there was a nol- 
pros, if that is what you want. 

Mr. Laughlin. You admit that. 

Mrs. Frank. A nol-pros was entered. 
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By Mr. Laughlin : 

Q. Then, as a result of that, when the judge on the bench 
over there- 

The Court. Judge Barlow. 

Mr. Laughlin. Judge Barlow, yes; thank you. Your Honor. 

By Mr. Laughlin : 

Q. Then were you taken in custody? 

A. I was picked up and taken into custody for a day, and 
then I was put on bond. 

Q. And on what charge, sir? 

A. Petty larceny. 

Q. And then you were released on bond before Judge Curran? 

A. Yes. 

Mr. Laughlin. You may inquire. 

The Court. Did the judge in the Juvenile Court ask you 
any questions when you were taken in there? 

The Witness. Did the judge ask me any- 

The Court. She, the lady judge in the Juvenile Court now. 
and now in the Municipal Court. 

! The Witness. She asked me if I was involved in the taking 
of the car. 

The Court. And how many instances was it that you were 
alleged to have taken a car, four? 

The Witness. Three, I believe. 

Mr. Laughlin. Well, the only thing. I am not sure—does 
the return show that all of those were on the same day? If 
those were some earlier period, Your Honor, I would object 
as to inquiry along that line, but if they were all on the same 
day- 

The Court. I wouldn’t know. 

Mrs. Frank. I submit, Your Honor, the first petition re¬ 
ferred to is the one in which the commitment to the National 
Training School was made. I understand from Mr. Laughlin ? s 
! questions, he is referring seemingly all the time to the fourth 
commitment, which was a concurrent commitment. 

Mr. Laughlin. But I mean were they all the same day, 
Mrs. Frank, or had there been a previous proceeding to get 
this boy? 
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The Court. Well on the one there was a proceeding on April 
10th; right? 

Mr. Laughlin. Yes, sir. 

The Court. Now, what was before the court on April ten, 
four cases or one case? 

Mrs. Frank. On April 10, Your Honor, it was as to the 
fourth petition, which was an unauthorized use, using an auto¬ 
mobile without right. There was a hearing. 

The Court. Which was the fourth petition? 

Mrs. Frank. The one filed March 24, 1953, alleging that 
the petitioner was within the jurisdiction of the court and that 
he did use an automobile without permission. 

The Court. That was the only one? 

Mrs. Frank. That was the only one that there was a hear¬ 
ing connected with. 

The Court. What about the other three? 

Mrs. Frank. As to the first three, he appeared on an earlier 
date, April 3d, 1953, with his mother and acknowledged the 
allegations of taking two cars without right and of larceny 
or taking three pieces of property without right. 

The Court. What disposition was made then? 

Mrs. Frank. As to the first petition, nothing. They were 
all continued and handled for final disposition on April 10th 
after the hearing. 

The Court. That is what I am asking about. 

Mrs. Frank. He requested a hearing. 

Mr. Laughlin. That answers my question. 

Mrs. Frank. Is that the only commitment that Mr. Laugh¬ 
lin was concerned about, the fourth one? He asked no ques¬ 
tions about the prior ones. 

Mr. Laughlin. I didn’t- 

The Court. They were all concurrent? 

Mrs. Frank. The commitment was as to the first petition, 
and then they were all concurrent commitments, yes, sir. 

I have no questions: of the witness. 

Mr. Laughlin. You may step down. Sit over here. 

(Witness withdrew from the stand.) 

Mr. Laughlin. Call Mrs. Poff, Mr. Marshal. 
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Thereupon Alma Virginia Popp was called as a witness on 
behalf of petitioner and, after being first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Laughlin : 

Q. Mrs. Poff, will you state your full name, please? 

A. Alma Virginia Poff. 

Q. And tell His Honor where you live? 

A. I live at 2710 Webster Street, Mount Rainier, Maryland. 

Q. And will you tell His Honor, too, your occupation? 

A. I am a clerk in the United States Patent Office. 

Q. And have you been in the government service for some¬ 
time? 

A. Well, I have had two different occasions, altogether 
twenty some years; the last time about sixteen years. 

Q. And is this boy related to you; is this your own son? 

A. That is my youngest son. 

Q. And he lives with you? 

A. Yes. 

Q. Do any other members of your family live with you also? 

A. Not at present, no. 

Q. Now, Mrs. Poff, do you recall the time that your son 
was brought to Juvenile Court? Your son was brought to 
Juvenile Court in April of 1953? 

A. Yes, sir. 

Q. All right, now, at that time did you have a lawyer? 

A. No, sir. 

The Court. When was the first time that you went to Juve¬ 
nile Court with your son? 

The Witness. I don’t remember exactly because there had 
been a time when he was placed under the supervision of public 
welfare, and then we decided on a plan to send him to a school 
in New York State and then he was brought back. 

The Court. I don’t mean that time. 

The Witness. Well, I mean I was there several times in 
that connection. 

The Court. 1 mean in reference to these cases Of taking an 
automobile Without right. 
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Mr. Laughlin. Your Honor, if X may ask her this. 

By Mr. Laughlin: 

Q. First, in answer to His Honor’s question, do you have an 
independent recollection of the time that your boy was brought 
to Juvenile Court as a result of which he was sent somewhere? 
Do you have an independent recollection when that was? 

A. No. 

The Court. Well, April 10 is the date alleged in the petition. 

The Witness. That is when he was commanded to appear 
and trial was held. 

The Court. Were you there before on April 3rd? 

The Witness. My notice does read that, yes. I just don’t 
recall whether it was. 

By Mr. Laughlin : 

Q. Whether you were there or not. The judge wants to 
know whether you were at a date earlier than April 10? 

A. I only remember the actual time when he was sent away. 
I really don’t know. 

The Court. Were you only there then with him once? 

The Witness. That is the only time I remember in that 
connection. 

The Court. All right, tell me what happened on that time 
that you were there with him. 

The Witness. Well, we were just taken into the courtroom 
and there were several other boys being tried at the same time 
for different offenses, and they were all more or less grouped 
together. And the judge asked questions of each one. 

The Court. Well, did she say anything to you when it came 
time for your son’s matter to come up? 

The Witness. She asked me if I had anything to say. 

The Court. Did she say anything to your son? 

The Witness. And I—I don’t remember—not until she— 
well, yes, I believe she did ask him a few questions. 

The Court. Do you recall what they were? 

The Witness. No. Oh, just in a general way in connection 
with all of these things that these boys were charged with. 
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The Court. Well, what do you mean, that she just asked the 
boy if he did it? 

The Witness. I really don’t remember very well. I don’t 
remember the—I only remember the sentence more than 
anything. 

The Court. But she didn’t ask you if you wanted a lawyer 
for your son, did she? 

The Witness. No. 

The Court. She didn’t ask your son if he desired counsel? 

The Witness. No, there was nothing said about a lawyer 
because if I may say so, we had been going each week—I think 
possibly that was why the trial was delayed as long as it was, 
that the social worker. Miss Bridges was working up the case 
and getting all the information together. We had worked out 
a plan where she was recommending that he be placed on pro¬ 
bation and sent to my son in North Dakota. And those plans 
had progressed so far that I had borrowed money and bought 
heavy clothing for him to make the trip. And she had made 
arrangements with a man up there who would act as his parole 
officer, and she corresponded with my son in North Dakota 
because she said that she had good hopes of him being placed 
on probation. And we were even going to send him by air 
because we didn’t want to send him by bus, and all of those 
plans were made. 

And it really had not occurred to me that he would even need 
a lawyer because she seemed to be working with me. 

By Mr. Laughlin : 

Q. Mrs. Poff, at any time anything came up in conversation 
with anyone was anything said about a lawyer at any time? 

A. No, sir. As I said, we had quite intimated conversations 
with Miss Bridges every week, and I asked her if she thought 
I should get a lawyer, and she said, “Well, I don’t really think 
it is necessary because I believe there is a good chance of him 
getting probation.” 

. Q. Would you have hired a lawyer? 

A. I certainly would have, just as I have done this time. 
But by the time I knew that it was necessary, it was too late 
because the judge said the National Training School, and there 


was nobody to say—there was not another word said about 
the case in any way. 

Q. Now, what did the judge say when she sent the boy away? 

A. Well, it was something about in view of the fact that he 
had gotten in trouble so soon after being released from public 
welfare, she thought that the proper place for him was the Na¬ 
tional Training School. 

Q. Now, where was he before he was brought to Juvenile 
Court; can you tell me? 

A. He was held in the receiving home on Mount Olivet Road. 

Q. For how long? 

A. About three months. 

Q. Now, after the proceedings in Juvenile Court, where was 
he sent? 

A. Directly to the training school. 

Q. And how long did he stay there? 

A. He went out one door and I went out another. 

Q. I mean how long did he stay at the training school? 

A. Well, there and in Virginia at the camp about nineteen 
months. That and the training school was about twenty-two 
months altogether. 

The Court. I would like to ask Mrs. Frank a question. Was 
this boy charged with violating anything in the Juvenile Court? 

Mrs. Frank. The record will show they called the petitions 
as being within the jurisdiction of the court for having taken 
an automobile without permission of the owner. 

The Court. Was he charged with violating a law? 

Mrs. Frank. Then he was found, having violated a law, 
that is, the commitment, and then committed to National 
Training School. 

The Court. Well, he had a hearing and he was found to 
have violated the law. 

Mrs. Frank. That is right, sir. 

Mr. Laughlin. Then he was charged—in answer to His 
Honor’s question, he was charged with something. 

Mrs. Frank. After having been found violating a law in 
the previous petitions. 
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Mr. Laughlin. But the point- 

The Court. The way the petition reads is that he is to 
appear and show why the said charge should not be dealt with 
pursuant to the Juvenile Court laws for the District of 
Columbia. 

Mrs. Frank. I don’t see that, sir. Where is that? 

The Court. In the bottom of the petition. What really 
happened was he was charged with violating a law, then. wasn’t 
he? 

Mrs. Frank. The petition is—the Juvenile Court people 
; explained it to me—it says John Lawrence Poff is within the 
jurisdiction of the court in that the child did- 

The Court. I don’t care what the Juvenile Court people tell 
you. The judge found him guilty of violating the law: right? 

Mrs. Frank. I think that is the wording of it. He has been 
found by the judge to have violated a law. 

The Court. Then he must be charged with something. 

Mrs. Frank. His petition had, “within the jurisdiction of 
! the court,” Your Honor. That is all I can say. The court 
papers show that. 

The Court. All right. 

By Mr. Laughlin : 

Q. Now, Mrs. Poff, tell His Honor when he was released on 
parole. 

A. It was in November of ’54. 

Q. Now, then, later on did something happen in this past 
spring? 

A. I didn’t hear the question. 

Q. I mean was he in some difficulty this past spring? Did 
i the boy get in some trouble a few months ago? 

A. This matter out in Maryland? 

Q. Yes. I am asking you the question did he get in some 
; difficulty, Mrs. Poff, in the last few months? 

A. Yes, sir. 

Q. All right, and what charge was that? 

A. Well, it was supposed to be something about tampering 
with a car. 
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Q. And was that when you came to me? 

A. Yes. sir. 

Q. All right, and that charge- 

Mr. Laughlin. Well, of course, it is conceded that charge 
was found without substance. Judge Barlow said there was 
no substance. 

Mrs. Frank. I submit. Your Honor, there has been no show¬ 
ing we are talking about the same charge. The witness. I 
understand, is talking about a charge in Maryland. 

The Court. Talking about a charge in which he was going 
to have a hearing to revoke his parole because he was ar¬ 
rested—there was a pending charge of larceny. Wasn’t it 
nol-prossed. Isn’t that the one? 

Mrs. Frank. No. sir. She said a charge in Maryland. That 
is what I am saying, Your Honor. 

Mr. Laughlin. No. it was tampering with an automobile. 

The Court. What charge are you talking about? 

The Witness. Well, the charge which is mentioned, I be¬ 
lieve. in his warrant to be picked up for parole violation, which 
was a matter which never came to hearing in Maryland. 

Mrs. Frank. In Maryland. 

The Court. I am not interested in that one. I want to know 
about the one in Municipal Court over here. Do you know 
of that one? 

The Witness. I do. That was the one that was nol-prossed. 

Mr. Laughlin. That is all. 

Cross examination by Mrs. Frank: 

Q. Mrs. Poff, there was a charge in Maryland that you knew 
about sometime this Spring; isn’t that right? 

A. Yes, there was. 

Q. And he spent some time in Prince Georges Jail? 

A. Yes. 

Mr. Laughlin. Well, Your Honor, I just want to make— 
just a minute, Mrs. Frank. 

The Court. Are you objecting? 

Mr. Laughlin. Yes; I object because this is a question of 
collateral was deposited and I believe there is a question 
whether you can contradict a witness in a case where col- 
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lateral—it is just like putting it up for some traffic matter. 
That never came to trial. 

By Mrs. Frank: 

Q. Just one other thing, Mrs. Poff. Prior to that date of 
the hearing in Juvenile Court and prior to the time you were 
all in the courtroom before a judge, you had been down there 
on April 3rd and with your son and acknowledged two other 
unauthorized uses in the petty larceny charge; is that correct, 
ma’am? 

A. I don’t recall. 

Q. You don’t recall that. 

All right, let’s try to recall the time earlier—prior to April 
10—you were down in Juvenile Court. 

A. Well, I was trying to say awhile ago there were several 
times when I was there because he was placed under public 
welfare and he was continued under public welfare, and then 
he was released from public welfare. There were several 
occasions when I was there, so I don’t remember any one except 
the one hearing in regard to him being sent away. 

Q. Could it have been that there were three other times you 
were down there with him in charges similar to that? 

A. Well, I suppose there was something at the time he was 
placed under public welfare. 

Mrs. Frank. That is all I have. 

Mr. Laughlin. That is all. 

The Court. You may step down. 

(Witness withdrew from stand.) 

Mr. Laughlin. Your Honor, I believe there is a sufficient 
showing the writ should be sustained. Virtually all the alle¬ 
gations have not been contradicted, allegations of four peti¬ 
tions. I say the writ should be sustained and the petitioner 
discharged. 

Mrs. Frank. First of all I would like to submit, Your Honor, 
I am still not entirely sure which commitment Mr. Laughlin 
is objecting to. I have in my return answer filed with the Court 
under certification of the Juvenile Court record four commit¬ 
ments. 
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The Court. Well, he was found guilty on all four commit¬ 
ments. 

Mrs. Frank. No, sir. He acknowledged three commitments. 
He had a hearing on April 10 on the fourth commitment. He 
was sentenced on the first commitment. I mean this sentence 
was committed on the first commitment which he acknowl¬ 
edged to. 

The Court. Well, the others were concurrent. 

Mrs. Frank. That is right, sir. 

All right, the second contention is that in my return answer 
none of those things had been refuted. If the commitment 
itself is being attacked on some error— 

The Court. He is attacking all of them because he wasn’t 
given counsel. 

Mrs. Frank. All right, then, I refer Your Honor to three 
cases in this jurisdiction which I think are dispositive of the 
question of counsel in Juvenile Court proceedings. Admit¬ 
tedly, they may not be binding upon Your Honor, but they 
certainly should be persuasive. 

The one is a Supreme Court case which came down in this 
Court of Appeals on Friday of this week, and the others are 
two opinions by Chief Judge Laws in ruling in a juvenile 
situation in this Court, which was within the last year. 

The Court. What is the citation? 

Mrs. Frank. The citation- 

The Court. The White case, isn’t it? 

Mrs. Frank. Yes, White versus Reid, 125 Fed. Supp. 647, 
and one White versus Reid again, sir— 

The Court. 125 what? What is the page? 

Mrs. Frank. 647. 

The Court. And the other one? 

Mrs. Frank. That is again White versus Reid, the same 
case, but further opinion in 126 Fed. Supp. 867. 

The third and most recent is Shioutakon versus District of 
Columbia decided June 24 in the Municipal Court of Appeals. 

The Court. I have that. 

Mrs. Frank. In those cases it seems that the law is very 
clear that the so-called constitutional safeguards surrounding 
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an accused in a criminal proceeding do not apply to a juvenile 
in Juvenile Court. 

The Court. Well, is he charged with a crime? 

Mrs. Frank. According to the self same situation in the 
Shioutakon and in the White versus Reid cases, the juvenile 
has gone through the self same thing Mr. Poff has gone 
through, and the court seems to think—no. he was not charged 
i with a crime. He was brought before the Juvenile Court to 
arrange for his care or treatment or commitment until he had 
reached the age of an adult. 

The Court. Even though the Juvenile Court finds him 
guilty of a crime? 

Mrs. Frank. I submit. Your Honor, and I have reviewed 
the file that was before the Municipal Court of Appeals in the 
Shioutakon case, the file of the case is exactly the same sort of 
paper as I have presented in my return answer. They call it 
, a petition as being within the jurisdiction of the Court and 
finding of having violated a law and a commitment, and that 
is the self same thing the court had in the Shioutakon and 
White versus Reid cases. 

The Court. Even though the Court finds him guilty of 
violating the law? 

Mrs. Frank. The commitment form is exactly the same, yes. 
Your Honor. It is difficult to get the papers from the Juve¬ 
nile Court, and that was all I could get was a certified copy. I 
tried to explain but they will give no more than that. That 
was the self same thing in the Shioutakon case. 

The Court. All right. 

Mrs. Frank. So far as the warrant itself is concerned. I 
think this is important. Your Honor, I really do. I made an 
allegation in my return answer, which has not been denied. 

The United States Parole Board sought a warrant and it 
was issued. I am not quite sure of the word “issued.” but they 
sought and had gotten approval for the warrant much prior 
i to the time this boy was found in Municipal Court and picked 
up there. 

The Court. What did they want a warrant for then? 
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Mrs. Frank. Because, as I have explained in my return and 
answer, according to Mr. Rudolph, United States Parole Offi¬ 
cer, he on March 17, 1955, requested a warrant because in 
addition to other parole violations he found that he had been 
arrested by the Prince Georges County Police and incarcerated 
for about five and a half days in February. He knew of other 
violations. He wasn’t staying at home. He was being out 
of the jurisdiction, and that sort of thing. 

So the parole violator’s warrant was obtained on March 
25th—that is when the warrant was in existence—and they 
didn’t serve it until May 12, 1955, when they found him in 
Municipal Court. So there was no action on the part of the 
parole board and the nol-pros in Municipal Court has abso¬ 
lutely nothing to do with the case. 

I also would like to submit that the—Your Honor has seen it 
in those—the warrant is regular on its face, and I submit the 
writ should be discharged and the United States Marshal 
allowed to take the man back into custody. 

The Court. I will let you know. He is on bond now? 

Mr. Laughlin. Yes, he is on bond. 

The Court. I will let you know. I want to look at these 
White cases. 

You don’t have any case, do you? 

Mr. Laughlin. If I may make this observation: I think the 
White case did not deal with the question of counsel. I think 
one of the White cases had to do—I believe it was one of them 
where Mr. Hantman appeared—with whether you could in¬ 
carcerate a juvenile in jail. 

But, as I remember, reading both of those cases, it does not 
deal with the question of counsel. 

The only case you have had dealing with the question of 
counsel has been the Shioutakon case, but that is not binding 
on you, as Your Honor knows. After all, you can call it what 
you may, Your Honor. He was charged with an offense. He 
was found guilty. He was imprisoned. 

Now, you can dress it up in fancy language that it was for 
the purpose of rehabilitation. He was a guest, you could say. 
He was a guest by invitation of Judge Cockrill—just like I will 
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be a guest tonight at that new thing we are opening in the 
Press Building, Your Honor. Albert is going with me. 

But you can say he was a guest there, and maybe he was 
treated kindly, but at the same time he was sent away. 

The Court. My mind is open. I am not persuaded by the 
recent case that came down. I am not satisfied. 

Mr. Laughlin. All I want to say- 

The Court. I don’t care what you call it either. She finds 
him guilty of violating a law and she sends him to the National 
Training School until he is 21 years of age. 

Mr. Laughlin. Will Your Honor let me say this with re¬ 
spect to that case. As sure as the sun rises tomorrow, we are 
asking the Court of Appeals to review that. We are filing a 
petition. When I say I am going to appeal, Your Honor, it 
will be filed promptly. 

The Court. I will let you know. 

Mrs. Frank. Would it help if I would give you some other 
citations? 

The Court. Why, if you have any, you had better give them 
to me, any case of the United States Court of Appeals. 

What about the Lambert case? 

Mrs. Frank. No, that is the Municipal Court of Appeals. 

The Court. No, no, the Lambert case is where the United 
States Court of Appeals reversed the Municipal Court of 
Appeals. 

Mrs. Frank. Not on the point of counsel. 

The Court. Oh, no; but I think you said something- 

Mrs. Frank. Otherwise Judge Quinn decided very—he cited 
the Shioutakon case. 

The Court. He wrote the dissent in the Lambert case. 

Mrs. Frank. Well, he is citing it now. 

Mr. Laughlin. Of course, I don’t criticize the judge. He 
lives out in Chevy Chase, Your Honor. I know him well. I 
don’t criticize him, but I think the rule is obviously- 

Mrs. Frank. I think it is in Evans versus Rives, 75 U. S. 
Appeals, decided- 

The Court. What is that? 
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Mrs. Frank. 74 Appeals U. S. 242. It is cited in the Shiou 
takon opinion. 

The Court. Very well. I will let you know. 

Mrs. Frank. I will submit another list of cases. 
(Thereupon, the instant hearing was closed.) 
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QUESTIONS PRESENTED 

Appellant was indicted and convicted in separate counts 
for assault with a dangerous weapon, and with carrying a 
pistol without a license. After the verdict was returned, 
the prosecution filed an information showing appellant’s 
prior felony convictions, because under the count charging 
the carrying of a pistol the statute authorizes a greater 
sentence in the case of a defendant with a prior felony con¬ 
viction. The court imposed a sentence greater than that 
allowed for a first offender, but the sentence was within the 
maximum limits allowable for a defendant with a previous 
felony conviction, such sentence to run consecutively with 
the sentence imposed on the count charging assault with a 
dangerous weapon. 

Therefore, in the opinion of appellee, the following ques¬ 
tions are presented: 

1. May consecutive sentences be imposed on counts 
charging assault with a dangerous weapon, and carrying a 
pistol without a license, or is the latter necessarily a lesser 
included offense of the former? 

2. In order to impose the greater sentence provided for 
in the case of a defendant with a prior felony conviction, is 
it necessary to allege in the indictment that the accused has 
a prior felony conviction? 
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COUNTERSTATEMENT OF THE CASE 

On February 8,1956 the jury returned a verdict of guilty 
against appellant on Count 2 (assault with a dangerous 
weapon, in violation of District of Columbia Code §22-502) 
and Count 5 (carrying a pistol on or about his person, 
without a license, in violation of the Code §22-3204) (R. 
291-292). Prior to imposition of sentence on February 24, 
1956, the Government filed an information concerning appel¬ 
lant’s prior felony convictions which information showed two 
previous convictions (R. 308). Appellant was sentenced to 
serve from 3 to 9 years imprisonment on Count 2, to take 
effect at the expiration of the sentence imposed in Criminal 
No. 906-47, and 2 to 8 years on Count 5, to take effect at the 
expiration of the sentence imposed on Count 2 (R. 301). 
Leave to appeal without prepayment of costs having been 
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granted by the District Court (R. 304), notice of appeal was 
filed on March 9,1956 (R. 303). 

In the two counts of which appellant was convicted, Count 
2 charged, (R. 291): 

“On or about December 14, 1954, within the District 
of Columbia, John Allen Kendrick made an assault on 
George A. Clainos with a dangerous weapon, that is a 
loaded pistol.’’ 

The Fifth Count, of which appellant was also convicted, 
charged, (R. 292): 

“On or about December 14, 1954, within the District 
of Columbia, John Allen Kendrick did carry and con¬ 
ceal a dangerous weapon, that is, a pistol, on or about 
his person without a license having been issued as pro¬ 
vided by law.” 

George Clainos testified that appellant entered the Good 
Hope Coffee Shop at 601 G Street, Northwest, Washington, 
D. C., on December 14, 1954, and came to the rear of the 
shop to where he was standing behind the counter. He 
stated that appellant, while pointing a pistol at him, de¬ 
manded several hundred dollars, and when he told him he 
only had several dollars, appellant shot him (R. 13). He 
said he was in the hospital for eight months and was still 
unable to walk (R. 16). He identified the gun appellant 
had used (R. 19). 

Elias Grivakos, an employee at the coffee shop, testified 
that he saw appellant with gun in hand approaching the 
counter where Clainos was standing (R. 35). He testified 
that he knew there was going to be trouble so he went to the 
telephone to call the police, and then heard a shot fired and 
saw Clainos fall to the floor (R. 40). Alexander Lekalcos , 
a customer in the coffee shop, testified that he saw appellant 
enter the shop around 5:30 p.m., pull a pistol from his pocket 
as he entered the door (R. 84), then saw him walk past the 
table where he was seated and on to the back counter where 
Clainos was standing, and heard appellant ask Clainos for 
some money, and then saw appellant shoot him in the left 
side of the face (R. 89, 109). Michael Zazanis heard the 
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shot and saw appellant with the pistol in his right hand 
immediately after the shot was fired (R. 124). 

Aldo Fieri, another customer in the shop, testified that 
he saw appellant standing at the counter with a pistol in 
his hand arguing with Clainos (R. 143). In the scuffle be¬ 
tween this witness and appellant following the shooting, Mr. 
Pieri obtained the pistol and subsequently turned it over to 
the police. He identified the pistol as a .38 caliber blue- 
black gun (R. 143). 

Detective Sergeant Slattery testified that he arrested ap¬ 
pellant about 9 p. m. on the evening of December 14, 1954, 
and found several .38 caliber bullets in his overcoat pocket 
at that time (R. 170). Doctor Strong testified that he ex¬ 
amined Clainos in Emergency Hospital on December 14, 
1954, and found him to be paralyzed from the neck down 
(R. 178). He stated that the hospital records showed that 
Clainos remained in the hospital for 241 days (R. 179). 
Doctor Chuang, resident surgeon at Emergency Hospital, 
testified that X-Rays showed that the bullet entered Clainos 
through the left front neck near the jaw and lodged between 
the fifth and sixth cervical vertabrae in the neck. He per¬ 
formed surgery and removed the bullet (R. 182). 

Agent Frazier, of the Federal Bureau of Investigation, 
whose qualifications as an expert were conceded, (R. 213). 
testified that he fired a test bullet from the gun which had 
been turned in and compared the markings on it with the 
markings on the bullet removed from Clainos, and stated 
that the two bullets were fired from the same gun (R. 215). 
Captain Slominski, a member of the Metropolitan Police 
Department for twenty-five years, testified that he had 
examined the records of the Chief of Police concerning the 
issuance of licenses for carrying a gun, and that such 
records failed to show that a license had been issued to ap¬ 
pellant (R. 224). He stated that a license to carry a gun 
was good for one year, and he had examined the records 
kept since 1935 (R. 223). 

Appellant took the stand and testified that while stand¬ 
ing at the counter he had a fight with Aldo Pieri, who on a 
previous occasion had given him a severe beating (R. 248). 
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He said he drew his gun in self defense after the scuffle with 
Pieri started, that it fell to the floor and that it must have 
gone off while the two were fighting for it (R. 250). He 
denied that he had come into the shop with his gun drawn 
and shot Clainos before any scuffle started, as testified to 
by five other witnesses. He did admit having the gun in 
his pocket before entering the restaurant, saying he had 
obtained the pistol in Maryland and bringing it with him 
when he came to the District of Columbia (R. 255). Appel¬ 
lant also admitted two previous felony convictions (R. 259- 
260). 

The record does not show that either side requested spe¬ 
cial instructions, but the court’s charge was full and com¬ 
plete covering twenty-one pages of the transcript (R. 266- 
287). On February 8, 1956, the jury returned their verdict 
of guilty on Counts Two and Five (R. 289), and on Febru¬ 
ary 24, 1956, the Court denied (R. 302) appellant’s motion 
(R. 290-300) for judgment n.o.v. as to Count 5, it being 
argued that the crime set out in Count 5 was a lesser in¬ 
cluded offense in the crime set out in Count 2. This appeal 
followed. 

STATUTES INVOLVED 

22 D. C. Code § 502 (1951 Ed.) (Assault with intent to 
commit mayhem or with dangerous weapon.): 

i Every person convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years. 

22 D. C. Code § 3204 (1951 Ed., Supp. IV) (Carrying con¬ 
cealed weapons): 

No person shall within the District of Columbia carry 
either openly or concealed on or about his person, ex¬ 
cept in his dwelling house or place of business or on 
other land possessed by him, a pistol, without a license 
therefor issued as hereinafter provided, or any deadly 
or dangerous weapon capable of being so concealed. 
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Whoever violates this section shall be punished as pro¬ 
vided in section 22-3215, unless the violation occurs 
after he has been convicted in the District of Columbia 
of a violation of this section or of a felony, either in the 
District of Columbia or in another jurisdiction, in 
which case he shall be sentenced to imprisonment for 
not more than ten years. 

SUMMARY OF ARGUMENT 

The crime of carrying a pistol without a license is not a 
lesser included offense in the crime of assault with a danger¬ 
ous weapon since each crime requires proof of separate ele¬ 
ments. In the former it must be shown that the accused 
did not possess a license for the pistol he was carrying, 
while in the latter an assault must be shown. Thus these 
two separate elements alone set the two crimes apart as 
distinct offenses. 

The provision in the statute for a greater sentence in the 
case of a defendant with a previous felony conviction is con¬ 
stitutional, and sentences imposed under the statute for 
second offenders have been upheld by this Court, and similar 
habitual criminal statutes have been upheld in other juris¬ 
dictions. It is settled law that the fact that the accused is a 
second offender need not be alleged in the indictment since 
such fact is not a part of the offense but only goes to the 
punishment. 

ARGUMENT 

I 

Carrying a Pistol Without a License Is Not a Lesser Included 

Offense in the Crime of Assault with a Dangerous Weapon 

Appellee does not contend that consecutive sentences may 
be imposed on includable offenses if such sentences exceed 
the maximum that may be imposed on the greater offense 

alone. Evans v. United States ,-U.S. App. D.C.-, 

232 F. 2d 329 (No. 12,935 decided April 12, 1956). However, 
we do contend that the offense of carrying a pistol without 
a license is not a lesser included offense in the crime of 
assault with a dangerous weapon. 
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Appellant *s claim has arisen in many cases such as those 
involving double jeopardy. It is beyond question that 
one transaction may violate two statutes. Ebeling v. Mor¬ 
gan, 237 U.S. 625, 629 (1915); Albrecht v. United States, 273 

U.S. 1, 11 (1927); Evans v. United States, -U.S. App. 

D.C. —, 232 F. 2d 379, (No. 12,935 decided April 12, 1956). 
Whether the two offenses are charged in separate indict¬ 
ments or in separate counts of the same indictment, the 
same rules govern in determining whether or not the two 
offenses are separate and distinct to the extent that convic¬ 
tion of one would be a bar to conviction of the other. 

The test for determining whether the offenses are separate 
has been clearly set out by the Supreme Court. In Carter 
v. McClaughry, 183 U.S. 365, 395 (1902), and in Gavieres v. 
United States, 220 U.S. 338, 342 (1911), the Supreme Court 
quoted with approval the following language from Morey v. 
Commonwealth, 108 Mass. 433 (1871), in which the Su¬ 
preme Judicial Court of Massachusetts, speaking through 
Judge Gray, held: 

“A conviction or acquittal upon one indictment is 
no bar to a subsequent conviction and sentence upon 
another, unless the evidence required to support a con¬ 
viction upon one of them would have been sufficient 
to warrant a conviction upon the other. The test is 
not whether the defendant has already been tried for 
the same act, but whether he has been put in jeopardy 
for the same offense. A single act may be an offense 
against two statutes; and if each statute requires proof 
of an additional fact which the other does not, an ac¬ 
quittal or conviction under either statute does not 
exempt the defendant from prosecution and punish¬ 
ment under the other.” 

And, in Morgan v. Devine, 237 U.S. 632, 641 (1915), the 
Supreme Court said: 

“ . . . [T]bis court has settled that the test of iden¬ 
tity of offenses is whether the same evidence is re- 
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quired to sustain them; if not, then the fact that both 
charges relate to and grow out of one transaction does 
not make a single offense where two are defined by the 
statutes. . . ” 

Also see Green v. United States, -U.S. App. D.C.-, 

-F. 2d-, (No. 12,809 decided June 28, 1956). 

Applying this test to the present offenses it will be seen 
that conviction upon one is not a bar to conviction upon 
the other. In Brown v. United States, 66 A. 2d 491, 492 
(Mun. Ct. of App., D.C. 1949) the court discusses the history 
of the District of Columbia Code provision prohibiting the 
carrying of a pistol without a license. The elements of this 
crime, as set out by the court are (1) the carrying of a 
pistol (2) without a license. The same view was expressed 
in United States v. Waters, 73 F. Supp. 72 (D.C.D.C. 1948). 
Thus it is essential that the Government not only allege 
and prove that the accused was carrying a pistol, but it 
must also allege and prove that he did not possess a license 
for so carrying the weapon. Needless to say, the matter of 
a license would have no bearing in a case of assault with 
a dangerous weapon, nor would an assault be an element 
of the crime denounced by § 3204. Such items as an auto¬ 
mobile, a kit of tools, or a pin have been considered a dan¬ 
gerous weapon when used as one, and in Tatum v. United 
States, 71 App. D.C. 393, 110 F. 2d 555 (1940) this Court 
held that lye was a dangerous weapon within the meaning 
of the assault with a dangerous weapon statute, yet it 
would not be contended that possession of these items con¬ 
stituted a violation of § 3204. Thus each offense has elements 
of proof unique unto it, and the two are not includable 
offenses. 

Appellant’s argument (Br. 3) “ . . . that one who as¬ 
saults his fellow citizen with a dangerous weapon, i.e., a 
pistol, necessarily carries or transports that weapon” is 
answered by this Court’s decision in Wilson v. United 
States, 91 U.S. App. D.C. 135, 136, 198 F. 2d 299 (1952) 
wherein appellant had been indicted in three counts with 
assault with a dangerous weapon on three people, and in 
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the fourth count with carrying a pistol without a license. 
Having been found not guilty on the first three counts the 
appellant Wilson appealed his conviction on the last count. 
The facts of that case showed that appellant was attacked 
by some people and he retreated to his car where he ob¬ 
tained a pistol from under the seat and in self-defense, shot 
his three attackers. The trial court had instructed the jury 
that if they believed that appellant had the gun in his hand 
when he shot his pursuers, they should return a verdict of 
guilty. In reversing, this Court said: 

“The exigencies of the occasion justified Wilson in 
obtaining a weapon and using it in his self-defense, so 
the fact that he had the pistol in his hand as he fired 
at his pursuers should not have been the basis of an 
instruction or a conviction under the fourth count. His 
guilt under that count depended upon whether, in hav¬ 
ing a loaded pistol under the driver’s seat of his auto¬ 
mobile, he had the weapon ‘on or about his person’ in 
violation of the statute.” 

That case would seem to add a third element to the crime, 
in that the prosecution must not only show (1) carrying a 
pistol (2) without a license, but must also show (3) that 
the weapon was carried on or about the person of the ac¬ 
cused. That case makes manifest that Section 3204 is aimed 
at curtailing the carrying of pistols without a license, and 
is not to be used to prosecute an accused for merely grab¬ 
bing any available weapon when attacked and defending 
himself with it. In the instant case the evidence showed 
that appellant was carrying the loaded pistol when he went 
into the Good Hope Coffee Shop and was fully prepared to 
use, and did use the weapon as a tool of offense, not in self 
defense. It is at such people, especially if they have a 
criminal record, that the statute is aimed. 
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n 

The Provision for a Greater Sentence in the Case of a Second 

Offender Is Constitutional 

In contending that the provision for a greater sentence 
in the case of a person with a record of previous felony 
convictions is unconstitutional, appellant quotes (Br. 6-7) 
from 12 Am. Jur. § 562 on Constitutional Law. Said quo¬ 
tation deals with the constitutional prohibition against sub¬ 
jecting a person, because of race, creed, or color to a dif¬ 
ferent punishment than another offender. In Section 564 
of the same volume the following appears: 

“Statutes which impose a heavier penalty for second 
or subsequent offenses are almost uniformly upheld 
as not violating the constitutional provision securing 
the equal protection of the laws, since the fact of a prior 
conviction in such cases is considered as affording a 
reasonable basis for classification.’* 

Although the constitutionality of the increased penalty 
has not been specifically passed upon by this Court, sen¬ 
tences imposed thereunder have been affirmed. See Jack- 
son v. United States, 95 U.S. App. D.C. 328, 211 F. 2d 883 

(1955), and Jordan v. United States, -U.S. App. D.C. 

—, — F. 2d — (No. 13,184 decided April 19, 1956). Simi¬ 
lar habitual criminal statutes have been upheld in other 
jurisdictions. McDonald v. Massachusetts, 180 U.S. 311, 
312 (1901). 

Appellant also argues that if he is to be given the greater 
sentence authorized in the case of a second offender, then 
such fact must be alleged in the indictment This same 
contention was made in the case of Jackson v. United States, 
supra, and this Court disposed of the matter in the follow¬ 
ing language: 

“The offense denounced by §3204 is nothing more 
than carrying an unlicensed pistol or other deadly or 
dangerous weapon capable of concealment; the fact of 
a prior conviction is not an element of the offense de- 
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fined therein, but merely serves to enlarge the penalty, 
—a matter with which the jury is not concerned.” 

Also see Jordan v. United States, supra. The record 
shows that prior to sentencing the prosecution did file evi¬ 
dence of appellants prior felony convictions, so the trial 
court was fully justified in imposing the greater sentence 
permitted under the second offender clause of Section 3204. 

CONCLUSION 

Whe r e f ore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 

Edward P. Troxell, 
Principal Assistant 
United States Attorney. 

Lewis Carroll, 

E. Tillman Stirling, 
Assistant United States Attorneys . 
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